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ABUSE  OF  TAXPAYER  FUNDS  TO  SUBSIDIZE 
LOBBYING  AND  POLITICAL  ACTIVITY 


THURSDAY,  JUNE  29,  1995 

House  of  Representatives, 
Subcommittee  on  National  Economic  Growth, 
Natural  Resources,  and  Regulatory  Affairs, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  room 
2154,  Raybum  House  Office  Building,  Hon.  David  Mcintosh  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Mcintosh,  Fox,  Tate,  Gutknecht, 
Shadegg,  EhrUch,  Peterson,  Waxman,  and  Spratt. 

Ex-officio  present:  Representatives  Clinger  and  Collins. 

Staff  present:  Mildred  Webber,  staff  director;  Jon  Praed,  chief 
counsel;  David  White,  clerk;  David  Schooler,  minority  chief  counsel; 
Bruce  Gwinn,  minority  senior  policy  analyst;  and  Elisabeth  Camp- 
bell, minority  staff  assistant. 

Mr.  McIntosh.  a  quorum  being  present,  the  subcommittee  will 
come  to  order.  Grood  afternoon,  ladies  and  gentlemen,  I'm  David 
Mcintosh,  from  Indiana's  Second  District.  On  behalf  of  the  entire 
subcommittee,  I  would  like  to  thank  you  for  coming  to  today's  hear- 
ing. We  appreciate  you  joining  us  today  as  we  talk  about  one  of 
Washington's  best  kept  little  secrets — welfare  for  lobbyists. 

Yes,  America,  you  heard  it  right.  Your  tax  dollars  are  being  used 
by  special  interest  groups  to  lobby  Congress  for  more  tax  dollars. 
This  vicious  cycle  is  taxpayer  abuse;  it  is  an  outrage;  and  it  must 
come  to  an  end.  Americans  will  be  shocked  to  know  that  taxpayers 
are  paying  special  interest  lobbyists  to  walk  the  Halls  of  Congress, 
executive  branches,  and  even  local  townhalls,  trying  to  influence 
their  lawmakers. 

Unfortunately,  what  is  shocking  outside  Washington  is  business 
as  usual  here  inside  the  beltway.  And  it's  big  business.  The  IRS 
conservatively  reports  the  Federal  Government  gave  away  more 
than  $39  billion  to  over  40,000  nonprofit  organizations  in  1990 
alone.  Grant  recipients  themselves  admit  far  more  tax  dollars  are 
at  stake.  As  the  chart  we  have  done  here  indicates,  the  Independ- 
ent Sector,  a  coalition  of  some  of  the  largest  nonprofit  companies 
in  the  country,  just  reported  that  nonprofits  received  nearly  $160 
billion  fi"om  all  government  sources  combined  in  1992. 

That  means  that  nearly  39  percent  of  every  dollar  received  by 
the  nonprofit  groups  in  that  organization  came  from  the  Govern- 
ment. And  we  all  know  where  Grovemment  gets  its  money — from 
you,  the  taxpayer.  How  are  these  billions  of  dollars  being  spent? 

(1) 


I'm  sorry  to  report  that  no  one  really  knows.  We  do  know  that  too 
much  of  the  money  finds  its  way  into  the  hands  of  lobbyists. 

For  example,  earlier  this  month,  the  American  Bar  Association 
staged  a  rally  here  on  the  Capitol,  to  protest  the  constitutional 
amendment  protecting  the  American  flag.  The  ABA  estimates  that 
it  will  spend  around  $2  million  this  year  in  lobbying  activity.  Coin- 
cidentally,  the  best  Government  figures  I've  been  able  to  find  re- 
veal that  the  ABA  receives  about  $2.2  million  in  taxpayer  funded 
grants. 

Interestingly  enough,  the  ABA  itself  reports  that  it  receives  five 
times  that  in  Government  grants.  That's  right — over  $10  million. 
In  another  example,  the  National  Fish  and  Wildlife  Foundation,  a 
private,  nonprofit  corporation,  received  $7.5  million  in  grants  from 
the  Federal  Government;  much  of  it  from  Secretary  Bruce  Babbitt's 
Interior  Department. 

Although  the  foundation  tries  to  follow  an  internal  rule  that  pro- 
hibits it  from  lobb3dng,  as  you  can  see  from  this  internal  memo  we 
obtained,  Interior  Secretary  Babbitt  recently  pressured  the  founda- 
tion's board  of  directors  to  lobby  Congress  to  prevent  the  budget 
cuts  at  the  National  Biological  Service.  We  have  asked  the  founda- 
tion to  tell  us  whether  any  of  its  board  members  followed  Mr. 
Babbitt's  instructions,  but  we  have  not  received  an  answer.  I  hope 
we  will  get  one  today. 

Just  yesterday,  a  former  member  of  the  board,  Mr.  Steve  Robin- 
son, advised  us  he  resigned  from  the  board  in  December  1992  "as 
a  result  of  the  foundation's  involvement  in  political  advocacy  and 
outright  lobbjdng."  While  not  every  grant,  and  maybe  not  even  the 
majority  of  grants,  is  used  to  lobby  the  Government,  these  Federal 
dollars  do  free  up  the  special  interest  private  dollars  so  they  can 
spend  it  on  political  advocacy. 

Let  me  be  completely  clear  on  one  point.  Our  focus  today  is  on 
good  government  and  protecting  the  taxpayer.  Whether  it's  the  Na- 
ture Conservancy  and  other  groups  on  the  left,  or  the  chamber  of 
commerce  on  the  right,  if  any  special  interest  takes  taxpayer  dol- 
lars to  lobby  for  more  money,  it's  just  plain  wrong.  Today,  we  will 
hear  from  a  number  of  witnesses  who  will  shed  light  on  one  of 
Washington's  dirty  little  secrets. 

We  will  hear  from  some  people  who  are  angry  that  their  tax  dol- 
lars are  being  spent  by  lobbyists.  Some  of  our  witnesses  will  testify 
that  they  have  refused  to  take  Federal  grants  out  of  principle,  and 
are  fed  up  with  those  who  are  feeding  at  the  public  trough.  For  ex- 
ample, you  will  hear  from  a  former  Congressman  from  my  State, 
the  Honorable  Roger  Zion,  who  is  the  honorary  chairman  of  an  as- 
sociation of  retired  persons  that  refuses  to  take  any  Federal  grants. 

We  will  also  hear  fi-om  Senator  Arlen  Specter,  who  is  bravely 
taking  on  a  different  senior  citizen's  group  that  does  take  Federal 
grants  to  the  tune  of  $85  million  a  year.  Of  course,  I'm  talking 
about  one  of  Washington's  fattest,  all-time  big  lobbying  groups,  the 
American  Association  of  Retired  Persons.  Finally,  we  will  hear  from 
some  experts  on  good  government,  who  will  tell  you  that  something 
must  be  done  soon  to  stop  welfare  for  lobbyists. 

An  expert  from  the  General  Accounting  Office  will  testify  about 
the  size  of  the  problem,  and  the  inadequacies  of  current  disclosure 
laws  on  how  Federal  grant  money  is  being  used.  Experts  from 


think  tanks  will  also  testify  about  how  taxpayer  funded  political 
lobbying  threatens  to  bankrupt  our  taxpayers  and  corrupt  our 
democratic  process.  I  would  like  to  take  a  moment  to  let  you  know 
about  who  will  not  be  here  today. 

We  invited  the  American  Bar  Association,  the  Nature  Conser- 
vancy, as  well  as  members  of  various  other  groups,  including  Com- 
mon Cause,  who  have  worked  to  end  lobbjdng  in  Washington.  All 
of  these  have  declined,  and  I  am  disappointed  they  could  not  see 
fit  to  appear.  Having  taken  millions  of  dollars  in  grants  from  the 
American  taxpayer,  it  seems  the  least  they  could  do  is  come  today 
and  tell  us  about  their  activities. 

Again,  thank  you  for  coming.  And  now,  Mr.  Peterson,  would  you 
like  to  make  an  opening  statement? 

Mr,  Peterson.  Thank  you,  Mr.  Chairman,  I  would.  I  don't  pre- 
tend to  know  a  whole  lot  about  this.  But  we  did  get  involved  in  this 
issue  back  in  the  State  legislature  in  Minnesota  part  of  the  time 
that  I  served  there.  I  personally  am  opposed  to  nonprofit  organiza- 
tions, or  anybody  else  for  that  matter,  using  Federal  money  or  Gov- 
ernment money  to  lobby  the  Government  that  thej^re  getting  the 
grants  from.  I  think  not  only  is  it  wrong  to  do  this,  but  I  also  be- 
lieve that  it's  expressly  prolubited  under  existing  laws  and  regula- 
tions. 

And  I  haven't  had  a  chance  to  look  through  all  of  this  completely, 
but  it  seems  to  me  that  if  we're  going  to  move  in  this  direction,  we 
ought  not  just  to  be  focusing  on  nonprofits.  We  ought  to  be  looking 
at  State  government,  local  government.  We  ought  to  be  looking  at 
private  corporations.  And  if  we're  going  to  do  something,  it  ought 
to  apply  to  everybody,  not  just  to  one  group. 

Mr.  Chairman,  if  you  or  any  others,  I  guess,  have  identified  in- 
stances in  which  these  nonprofits  have  engaged  in  illegal  lobbying 
activities,  then  I  think  those  cases  should  be  investigated  thor- 
oughly. And  I  think  they  should  be  prosecuted  under  the  existing 
laws.  And  if  there  are  deficiencies  in  the  current  rules  that  govern 
these  lobb3ring  activities,  I  think  they  should  be  identified  and  rem- 
edied. 

I  also,  in  my  former  Ufe,  used  to  audit  some  Federal  grants  and 
agencies.  And  I  think  a  lot  of  this  stuff"  is  audited.  There  must  be 
some  information  in  some  way  to  maybe  get  a  handle  on  some  of 
this.  And  maybe  you  already  know  about  that  and  I'm  not  aware 
of  it.  But  I  would  be  concerned,  Mr.  Chairman,  if  this  committee 
or  Congress  decided  to  single  out  nonprofit  groups  for  another  layer 
of  rules  and  regulations  that  are  designed  to  restrict  what  activities 
they  can  engage  in  with  private  funds. 

I  am  not  sure  exactly  how  we  get  these  two  things  separated,  but 
I  wouldn't  want  us — even  though  I  may  not  agree  with  some  of 
these  groups  and  we  have  our  differences — I  also  wouldn't  want  to 
set  up  a  situation  where  we  would  put  them  in  an  unfair  position. 
So  I've  got  a  further  written  statement  that  I  would  like  to  submit 
for  the  record.  I'll  probably  dispense  with  reading  all  of  it. 

I  look  forward  to  hearing  from  the  witnesses.  I  apologize,  I  have 
to  go  over  and  speak  on  the  budget  here  in  a  little  bit,  so  I'm  going 
to  have  to  be  leaving  for  a  while.  But  I  look  forward  to  working 
with  you  on  this.  And  I  guess  where  I  would  end  up  is  that  if  we 
can  change  the  law  or  whatever  needs  to  be  done  to  make  sure  that 


people  are  not  using  Grovemment  money  to  come  up  here  and  get 
more  Government  money. 

That  would  be  my  goal,  and  I  think  should  be  the  goal  of  this 
committee. 

Mr.  McIntosh.  Thank  you,  Mr.  Peterson,  and  let  me  say,  I  look 
forward  to  working  with  you  on  this.  I  think  you're  correct,  we 
don't  want  to  impose  yet  another  layer  of  regulations.  But  we  can 
give  people  a  simple  choice — ^you  can  be  lobbjdsts  or  you  can  be 
grant  recipients.  And  the  difficulty,  of  course,  will  be  writing  legis- 
lation that  accomplishes  that  in  a  way  that  doesn't  impose  regu- 
latory burdens  unnecess£irily. 

Let  me  turn  now  to  the  chairman  of  our  full  committee.  Mr. 
Clinger  has  been  someone  from  whom  I've  learned  an  enormous 
amount.  And  he's  been  gracious  enough  to  authorize  us  to  have  this 
hearing  today.  Mr.  Clinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Mcintosh.  I  just  want 
to  commend  you  for  holding  this  hearing.  This  is  an  issue  that  I 
think  deserves  to  be  well  examined,  and  will  be.  During  this  hear- 
ing I  think  we  will  hear  all  sides  of  the  issue,  and  I'm  looking  for- 
ward to  hearing  the  testimony  of  the  witnesses.  I  particularly  want 
to  welcome  to  the  committee  room  a  constituent  of  mine.  Judge 
Charles  Brown,  from  Belfont,  PA,  who  has  been  a  dear  friend  for 
many,  many  years,  and  I  know  will  give  some  very  thoughtful  testi- 
mony. I'm  glad  to  have  you  here.  Judge.  Thank  you. 

Mr.  McIntosh.  Thank  you,  Mr.  Clinger.  Mr.  Waxman,  do  you 
have  an  opening  statement? 

Mr.  Waxman.  Yes,  I  do,  Mr,  Chairman.  I've  always  respected  the 
House's  tradition  for  maintaining  civility  in  debate.  We  can  dis- 
agree; we  can  have  different  ideologies;  but  we  all  have  the  fun- 
damental right  to  speak  and  to  represent  our  beliefs.  Today,  I 
strain  to  maintain  that  civility  because  I'm  so  deeply  offended  by 
the  way  this  hearing  is  being  handled. 

I  have  no  quarrel  with  todays  general  topic — scrutinizing  how 
Government  dollars  are  being  spent  is  our  job.  Any  abuses  must  be 
uncovered  and  eliminated.  But  that's  not  what  we're  doing  today. 
Countless  organizations  both  lobby  and  receive  Federal  funds.  But 
you  won't  hear  from  most  of  them  today.  Instead,  the  subcommittee 
is  deliberately  targeting  groups  they  find  to  be  ideologically  incor- 
rect; like  the  National  Council  of  Senior  Citizens. 

We  aren't  focusing,  for  instance,  on  the  fact  that  many  of  the 
most  powerful  corporations  in  America  receive  Federal  grants.  I 
have  a  chart  that  illustrates  this  point;  if  we  could  have  the  charts 
displayed.  Last  year,  the  10  major  corporations  listed  in  that  chart 
received  $100  million  in  grants  from  the  Federal  Government. 
These  corporations  spend  tens  of  millions  of  dollars  on  lobbjdsts. 
Both  the  size  of  their  grants  and  their  lobby  budgets  dwarf  those 
of  many  of  the  organizations  being  smeared  today. 

But  we're  not  investigating  whether  they  abuse  their  Federal  aid. 
Similarly,  there  are  conservative  trade  associations  that  lobby  Con- 
gress aggressively  and  simultaneously  receive  millions  in  Federal 
grants.  For  example,  the  National  Rural  Water  Association  is  a 
good  example  because  last  year,  they  received  nearly  $2  million 
from  the  Federal  Environmental  Protection  Agency. 


At  the  same  time,  they  lobbied  heavily  to  roll  back  the  Saf(^ 
Drinking  Water  Act.  But  this  subcommittee  hasn't  slung  mud  at 
the  National  Rural  Water  Association,  or  demanded  that  it  be  pro- 
hibited from  lobbjdng.  The  subcommittee  seems  to  have  little  inter- 
est in  whether  universities  or  cities  are  abusing  their  massive  Fed- 
eral grants  for  lobbying  purposes.  The  city  of  Indianapolis  received 
over  $2  billion  last  year  from  Federal  agencies. 

At  the  same  time,  they  hired  two  lobby  firms,  Sagamore  Associ- 
ates and  Winston  &  Strawn,  to  lobby  the  Federal  Government.  But 
they  haven't  been  summoned  to  this  star  chamber.  Mr.  Chairman, 
I  don't  object  to  making  sure  the  law  is  followed,  but  I  strongly  ob- 
ject to  an  ideological  double  standard.  I  also  object  to  the  way  this 
hearing  has  been  handled. 

Two  of  the  organizations  being  smeared  today  are  the  Nature 
Conservancy  and  the  National  Fish  and  Wildlife  Foundation.  But 
they  were  not  invited  to  testify  until  yesterday,  giving  them  vir- 
tually no  notice  or  opportunity  to  prepare.  That's  fundamentally 
unfair.  Unfortunately,  this  hearing  appezirs  to  be  part  of  a  system- 
atic effort  to  silence  voices  that  disagree  with  the  new  Republican 
majority. 

This  subcommittee  has,  without  any  proof,  publicly  accused  EPA 
officials  of  criminal  conduct,  simply  because  they  release  fact  sheets 
critical  of  Republican  legislation.  Representative  Armey,  the  major- 
ity leader,  publicly  chided  corporations  for  providing  financial  help 
to  certain  ideologically  incorrect  public  interest  groups.  And  Rep- 
resentative Paxon,  head  of  the  Republican  Congressional  Campaign 
Committee,  and  Representative  DeLay,  the  Republican  whip,  have 
warned  political  action  committees  not  to  give  money  to  Democratic 
candidates. 

Mr.  Chairman,  you  and  I  have  substantive  disagreements.  But  I 
respect  your  right  to  your  views.  Civil  debates  waged  fairly  and 
openly  is  what  poHtics  in  a  democracy  is  all  about.  Citizens  should 
have  the  right  to  seek  redress  of  their  grievances.  They  should  be 
able  to  make  their  views  known  to  their  elected  officials.  What  I 
cannot  accept  are  the  new  majoritys  seeming  efforts  to  coerce  dis- 
senting voices  to  be  silent. 

That  crosses  the  line  that  separates  a  legitimate  policy  dispute 
fi-om  an  abuse  of  power.  This  afternoon,  I'm  sorry  to  say,  is  a  bla- 
tant and  outrageous  abuse  of  raw,  political  power. 

Mr.  McIntosh.  Thank  you,  Mr.  Waxman.  Before  turning  to  my 
next  colleague,  let  me  just  say,  we're  not  trying  to  silence  them. 
We're  just  sajdng,  we're  not  going  to  give  you  taxpayer  money  to 
exercise  your  free  speech  rights.  The  next  Member  who  has  an 
opening  statement  is  one  of  my  freshman  colleagues  from  Mary- 
land. He  has  been  the  co-leader  in  this  effort,  and  has  taken  an  ac- 
tive role  in  drafting  possible  legislation  still  in  the  drafting  stage. 

He  is  somebody  who  I  think  will  do  a  tremendous  job  in  leading 
the  committee's  efforts  to  get  to  the  bottom  of  this  problem,  and 
finding  possible  solutions.  He  is  a  new  freshman  Representative 
fi-om  Maryland — Mr.  Robert  Ehrlich. 

Mr.  Ehrlich.  Thank  you,  Mr.  Chairman,  Good  afternoon,  my  fel- 
low subcommittee  colleagues  and  distinguished  guests.  I  am  espe- 
cially pleased  to  be  here  this  afternoon.  I  applaud  the  diligent  work 
of  the  chairman  and  Mr.  Istook,  and  their  willingness  to  tackle  this 


important  issue.  I  share  their  concern  for  this  problem — poHtical 
advocacy  with  American  taxpayer  dollars — which  for  too  long  has 
gone  unaddressed  and  ignored  by  previous  Congresses. 

It  has  been  a  special  privilege  for  me  to  sit  on  this  particular 
subcommittee,  Mr.  Chairman.  I  c£in  think  of  no  other  committee  or 
subcommittee  in  which  I  have  had  so  many  opportunities  to  partici- 
pate in  issues  so  many  of  my  constituents  have  asked  me  to 
change.  Because  while  I  was  campaigning,  I  did  a  lot  of  door-to- 
door,  business-to-business  campaigning,  and  personally  asked  the 
people  of  my  district  what  they  would  like  to  see  addressed  in  the 
104th  Congress. 

The  overwhelming  message  given  to  me  to  take  to  Washington 
was  to  return  a  sense  of  fiscal  sanity  to  America  and  change  the 
way  Washington  has  worked.  On  November  8,  1994,  Americans  de- 
hvered  the  overwhelming  message  that  from  now  on,  nothing  less 
than  accountability  and  responsibility  are  acceptable  from  this 
Congress.  The  problem  of  Federal  grant  money  misused  by  non- 
profit associations  for  political  advocacy  does  exist. 

Our  purpose  today  is  to  study  the  depth  and  breadth  of  this  prob- 
lem and  its  impHcatidns  on  the  Federal  Government,  the  budget 
process,  and  the  American  people.  The  focus  of  this  hearing  is  nar- 
row. We  are  not  here  today  to  look  into  Federal  procurement  proce- 
diu-e  practices  or  executive  branch  lobbjdng  by  Federal  agencies. 
This  hearing  will  shed  hght  into  a  questionable  practice,  which  has 
been  among  the  best  kept  secrets  in  Washington,  DC. 

It  is  time  for  American  taxpayers  to  see  the  facts,  and  time  for 
these  same  special  interests  to  address  the  American  taxpayers' 
justifiable  anger  at  the  misuse  of  Federal  grants  in  the  tens  of  bil- 
lions of  dollars.  Federal  grant  recipients  are  using  American  tax- 
payer money  to  finance  their  lobbying  and  other  political  activities. 
With  this  hearing,  we  are  only  now  beginning  to  glimpse  how  deep 
this  problem  is. 

What  we  know  now  is  the  Federal  Government  provides  almost 
$40  billion  in  Federal  grants  to  over  100,000  organizations.  Many 
of  these  programs  are  extremely  good  programs.  And  they  accom- 
plish their  intended  results  with  the  Federal  grant  money  that  they 
are  given  and  use  the  money  in  the  most  cost-efficient,  cost-effec- 
tive manner.  I  applaud  these  organizations  for  their  honesty  and 
due  diligence. 

However,  in  other  instances.  Federal  grant  money  is  directly 
used  for  political  advocacy  or  comingled  inappropriately  with  other 
organization  money  or  frees  up  other  money  which  otherwise  would 
have  been  raised  in  the  private  sector.  For  every  dollar  of  Federal 
grant  money  that  flows  to  these  organizations  for  nonpolitical  activ- 
ity, a  private  dollar  is  fi*eed  up  for  political  activity. 

In  effect,  special  interests  use  taxpayers'  hard-earned  dollars  not 
to  help  Americans  but  to  advocate  positions  sometimes  extreme, 
sometimes  not,  which  are  not  shared  by  many  American  taxpayers. 
Or  worse,  many  organizations  pay  lobb3dst  fees  of  hundreds  of 
thousands  of  dollars  to  lobby  for  additional  money  to  be  spent  next 
year.  The  vicious  cycle  continues. 

Mr.  Chairman,  I  am  disappointed  to  learn  that  certain  witnesses 
have  chosen  not  to  accept  our  invitation  to  attend  this  important 
hearing.  It  angers  me  that  these  organizations  have  the  time  to 


take  and  spend  taxpayer  dollars;  that  they  have  the  time  and  the 
people  to  lobby  Congress  vigorously;  but  they  do  not  have  the  time 
to  face  the  American  taxpayer,  and  answer  this  committee's  ques- 
tions. 

Before  I  arrived  on  the  Hill,  I  practiced  law  for  12  years  in  Balti- 
more. I  am  a  member  of  the  American  Bar  Association.  And  as  a 
member,  my  law  firm  and  myself  paid  my  dues.  As  a  private  citi- 
zen, however,  I  find  it  difficult  to  believe  that  the  ABA,  a  large 
wealthy  membership  organization,  has  received  millions  of  dollars 
of  Federal  grant  money  during  the  last  decade,  and  still  comes 
yearly  to  the  public  trough  while  spending  millions  of  dollars  for 
lobbyists  to  advocate  polarizing  positions  before  Congress,  and  to 
request  yet  more  money  next  year. 

You  and  I  are  free  to  join  any  organization  that  we  believe  appro- 
priately represents  us.  If  we  become  unhappy  with  the  activities  of 
that  organization,  we  have  the  option  to  resign,  to  not  pay  our 
dues,  to  not  lend  our  voice.  As  citizens  and  taxpayers,  we  do  not 
have  that  choice.  We  must  still  work  hard  and  pay  our  taxes,  de- 
spite the  use  of  our  money  for  these  self-serving  practices. 

Many  would  be  concerned  the  Government  has  given  the  ABA  $2 
million  in  all  taxpayer  funds,  while  it  actively  lobbies,  for  instance, 
to  defeat  a  flag  burning  amendment  to  the  Constitution.  Another 
disappointing  example  of  the  misuse  of  Federal  grant  money  on  po- 
litical advocacy  is  the  Nature  Conservancy.  Part  of  its  Federal 
grant  is  to,  "support  volunteer  outreach  public  affairs  programs  for 
the  Florida  Keys  National  Marine  Sanctuary." 

This  money  was  used,  including  to  their  own  report,  to  "develop 
and  direct  a  plan  to  counter  the  opposition's  push  for  a  countywide 
referendum  against  the  establishment  of  the  sanctuary."  The  "op- 
position" referred  to  herein  included  the  Conch  Coalition.  The  ref- 
erendum was  blocked  by  a  3-to-2  vote  of  the  Board  of  County  Com- 
missioners. Mr.  Chairman,  unfortunately,  Americans  have  gotten 
used  to  hearing  how  their  taxpayer  dollars  are  wasted  every  day. 

Almost  every  day,  the  public  learns  about  expenditures  which  are 
illogical  and  sometimes  absurd.  However,  the  practice  of  spending 
taxpayer  money  to  advance  political  agendas  is  particularly  offen- 
sive in  light  of  the  sacrifices  we  are  asking  everyone  to  make  to  re- 
store the  fiscal  health  of  our  country.  At  a  time  we  are  undertaking 
the  historic  and  difficult  task  of  bringing  the  Federal  budget  into 
balance,  allowing  a  handful  of  private  sector  organizations  to  con- 
tinue to  feather  their  own  political  nests  is  simply  inappropriate. 

Americans  deserve  to  know  that  their  hard-earned  tax  money  is 
not  being  secretly  spent  by  special  interests  to  lobby  the  Govem- 
ment — local,  State,  or  Federal.  The  bottom  line  is  that  these  prac- 
tices are  wrong,  fiscally  and  morally.  The  message  is  simple — stop 
special  interests  from  lobbying  with  taxpayer  money.  Thank  you, 
Mr.  Chairman. 

Mr.  McIntosh.  Thank  you,  Mr.  Ehrlich,  and  thank  you  for  your 
leadership  on  this  issue.  Our  next  member  would  be  Mr.  Spratt.  Do 
you  have  an  opening  statement? 

Mr.  Spratt.  No,  I  don't. 

Mr.  McIntosh.  OK  Mrs.  Colhns,  would  you? 

Mrs.  Collins.  Thank  you,  Mr.  Chairman.  From  the  first  day  that 
the  Republicans  took  control  of  this  Congress,  they  have  had  one 
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consistent  objective;  namely,  to  silence  the  voices  of  their  political 
opponents.  The  attack  began  rather  immediately  when  the  House 
Republicans  voted  to  prohibit  Members  of  the  House  from  pooling 
their  office  resources  for  caucuses  such  as  the  Congressional  Black 
Caucus,  the  Environmental  and  Energy  Study  Conference,  and  the 
Democratic  Study  Group. 

The  attack  continued  when  Minority  Leader  Dick  Armey  sent  a 
March  24  letter  to  his  colleagues,  urging  them  to  put  the  heat  on 
big  business  to  stop  contributing  to  nonprofit  organizations  that 
challenged  Republican  dogma.  He  cited  the  example  of  Monsanto 
having  the  audacity  to  give  $10,000  to  the  Children's  Defense 
Fund;  $250  to  the  American  Lung  Association;  $1,100  to  the  Hu- 
mane Society;  and  $500  to  the  NAACP. 

Senator  Alan  Simpson  picked  up  the  theme  when  he  began  hear- 
ings on  whether  the  AARP  should  retain  its  tax-exempt  status.  He 
was  reported  to  be  upset  that  AARP  had  the  audacity  to  express 
the  concern  of  senior  citizens  that  the  balanced  budget  amendment 
would  endanger  Medicare.  Last  month,  the  chairman  of  our  Sub- 
committee on  Civil  Service  took  up  the  battle,  when  he  proposed 
that  Federal  employees  should  be  prohibited  from  contributing 
their  own  money,  through  the  Combined  Federal  Campaign,  to 
nonprofit  advocacy  groups. 

Now  today,  this  subcommittee  looks  at  a  proposal  to  ban  non- 
profit groups  from  receiving  Federal  grants  if  they  engage  in  poUti- 
cal  advocacy  with  their  own  money.  Pressed  by  rightwing  groups 
and  the  Heritage  Foundation,  internal  memos  make  clear  that  the 
purpose  of  this  effort  is  once  again  to  silence  RepubHcan  poHtical 
opponents,  such  as  the  National  Organization  of  Women,  Planned 
Parenthood,  environmental  organizations,  and  civil  rights  groups. 

The  majority  will  try  to  pretend  that  this  is  not  their  goal.  But 
just  take  a  look  at  one  of  their  memos.  It  states,  'The  spin  is  cru- 
cial. If  this  becomes  a  define  the  left  or  an  enemies  list  fight,  con- 
servatives think  they  will  lose."  This  effort  is  nothing  new.  Under 
President  Reagan  in  1983,  OMB's  right  to  prohibit  recipients  of 
Federal  grants  fi*om  spending  any  funds  on  political  advocacy,  even 
if  those  funds  were  non-Federal  funds. 

The  0MB  attempt  was  stopped  after  it  met  fierce  opposition  fi-om 
this  committee  and  the  Congress  in  general,  and  now  the^re  back. 
Now,  if  the  majority  party  cared  as  much  about  the  freedom  of 
speech  as  they  did  about  the  freedom  to  c£irry  assault  rifles,  we 
wouldn't  even  be  here  today.  The  majority  party  is  apparently  un- 
concerned about  the  impact  of  their  proposals  on  advocacy  groups 
that  lean  a  little  bit  to  the  right. 

They  seem  to  beUeve  that  because  those  groups  receive  a  few 
Federal  grants,  that  they  will  continue  to  be  heard.  Many  of  those 
groups  are  financed  by  rich  benefactors  who,  coincidentally,  under 
the  Republican  budget  plan,  will  get  millions  of  additional  Federal 
dollars  in  the  form  of  a  capital  gains  tax  cut  for  the  very  rich.  What 
is  interesting  about  the  legislative  proposal  that  I  have  seen  is 
what  they  do  not  cover. 

Take,  for  example,  the  McDonnell  Douglas  Corp.  that  received 
$7.5  bilhon  in  contracts  from  DOD  in  1993.  Now,  that's  about  52 
percent  of  its  total  revenue.  I  have  a  chart  that  is  going  to  be  put 
up  that  illustrates  my  point.  The  question  is,  is  McDonnell  Douglas 


prohibited  from  lobbying  for  more  Grovemment  contracts?  The  an- 
swer is  no.  Is  McDonnell  Douglas  prohibited  from  sending  big  PAC 
contributions  to  Members  of  Congress  who  vote  to  give  it  more  con- 
tracts? The  answer  is  no. 

Is  McDonnell  Douglas  prohibited  from  giving  gifts  to  Members  of 
Congress  who  vote  to  build  more  airplanes?  The  answer  is  no.  Now, 
this  bill  is  not  about  good  government.  If  it  were,  it  would  address 
these  issues.  Instead  it's  about  speech  and  stifling  political  opposi- 
tion. As  a  CBS  news  story  said  last  week,  and  I  quote,  one  Ilepub- 
lican  strategist  was  asked  if  "defining  the  left  is  about  reforming 
the  government  or  settling  old  scores." 

He  answered,  "Oh,  it  would  be  about  40-60."  Now  I  want  to 
make  it  clear  to  all  those  who  are  here  that  I  do  not  believe  and 
intend  to  be  silent  while  this  attack  takes  place.  Our  most  cher- 
ished freedom  is  the  freedom  of  speech.  And  I  intend  to  use  my 
freedom  to  ensure  that  others  will  continue  to  enjoy  the  same  free- 
dom of  speech  as  we  in  Congress  have.  I  thank  the  chairman  for 
yielding,  and  yield  back  the  balance  of  my  time. 

[The  prepared  statement  of  Hon.  Cardiss  Collins  follows:] 
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Mr.  Chairman,  from  the  first  day  that  the  Republicans  took  control  of  the  Congress,  they 
have  had  one  consistent  objective:  namely,  to  silence  the  voices  of  their  political  opponents. 

The  attack  began  immediately,  when  the  House  Republicans  voted  to  prohibit  Members 
of  the  House  from  pooling  their  office  resources  for  caucuses  such  as  the  Congressional  Black 
Caucus,  the  Environmental  and  Energy  Study  Conference,  and  the  Democratic  Study  Group, 

The  attack  continued  when  Minority  Leader  Dick  Armey  sent  a  March  24  letter  to  his 
Republican  colleagues  urging  them  to  put  the  heat  on  big  business  to  stop  contributing  to 
nonprofit  organizations  that  challenge  Republican  dogma.  He  cited  the  example  of  Monsanto 
having  the  audacity  to  give  $10,000  to  the  Children's  Defense  Fund,  $250  to  the  American  Lung 
Association,  $1,100  to  the  Humane  Society,  and  $500  to  the  NAACP. 

Senator  Alan  Simpson  picked  up  the  theme  when  he  began  hearings  on  whether  the 
AARP  should  retain  its  tax  exempt  status.  He  was  reported  to  be  upset  that  AARP  had  the 
audacity  to  express  the  concern  of  senior  citizens  that  the  balanced  budget  amendment  would 
endanger  Medicare, 

Last  month,  the  Chairman  of  our  Subcommittee  on  Civil  Service  took  up  the  battle  when 
he  proposed  that  Federal  employees  should  be  prohibited  from  contributing  their  own  money 
through  the  Combined  Federal  Campaign  to  nonprofit  advocacy  groups. 

Today,  this  Subcommittee  looks  at  a  proposal  to  ban  nonprofit  groups  from  receiving 
Federal  grants,  if  they  engage  in  political  advocacy  with  their  own  money.  Pressed  by  right  wing 
groups  and  the  Heritage  Foundation,  internal  memos  make  clear  that  the  purpose  of  this  effort  is 
once  again  to  silence  Republican  political  opponents,  such  as  the  National  Organization  of 
Women,  Planned  Parenthood,  environmental  organizations,  and  civil  rights  groups. 
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Republicans  will  try  to  pretend  that  this  is  not  their  goal,  but  just  take  a  look  at  one  of 
their  memos.  It  states,  "The  'spin'  is  crucial,  if  this  becomes  a  'defund  the  left'  or  an  'enemies 
list'  fight,  conservatives  think  they  will  lose." 

This  effort  is  nothing  new.  Under  President  Reagan  in  1983,  0MB  tried  to  prohibit 
recipients  of  Federal  grants  from  spending  any  funds  on  political  advocacy,  even  if  those  funds 
were  non-Federal  funds.  The  0MB  attempt  was  stopped,  after  it  met  fierce  opposition  from  this 
Committee  and  the  Congress  in  general.  Now  they  are  back. 

If  the  Republican  party  cared  as  much  about  the  freedom  of  speech  as  they  did  about  the 
freedom  to  carry  assault  rifles,  we  would  not  be  here  today. 

The  Republicans  are  apparently  unconcerned  about  the  impact  of  their  proposals  on 
advocacy  groups  that  lean  to  the  right.    They  believe  that  because  those  groups  receive  a  few 
Federal  grants  they  will  continue  to  be  heard.  Many  of  those  groups  are  financed  by  rich 
benefactors,  who  coincidentally,  under  the  Republican  budget  plan,  will  get  millions  of 
additional  Federal  dollars  in  the  form  of  a  capital  gains  tax  cut  for  the  rich. 

What  is  interesting  about  the  legislative  proposals  I  have  seen  is  what  they  do  nol  cover. 
Take  for  example  the  McDonnell-Douglas  Corporation  that  received  $7.5  billion  in  contracts 
from  DoD  in  1993.  That's  about  52%  of  its  total  revenues. 

Is  McDonnell-Douglas  prohibited  fi'om  lobbying  for  more  government  contracts?  No. 

Is  McDonnell-Douglas  prohibited  from  sending  big  PAC  contributions  to  Members  of 
Congress  who  vote  to  give  it  more  contracts?  No. 

Is  McDonnell-Douglas  prohibited  from  giving  gifts  to  Members  of  Congress  who  vote  to 
build  more  planes?  No. 

This  bill  is  not  about  good  government.  If  it  were,  it  would  address  these  issues.  Instead, 
it  is  about  speech,  and  stifling  political  opposition. 

As  a  CBS  News  story  said  last  week,  "One  Republican  strategist  was  asked  if  'Defunding 
the  I^ft'  is  about  reforming  the  government  or  settling  old  scores.  He  answered  —  quote  —  'Oh, 
it's  about  40-60.'" 

I  want  to  make  it  clear  to  all  who  are  gathered  here  that  I  do  not  intend  to  be  silent  while 
this  attack  takes  place.  Our  most  cherished  freedom  is  the  freedom  of  speech,  and  I  intend  to  use 
my  freedom  to  ensure  that  others  will  continue  to  enjoy  the  same  freedom  of  speech  as  we  in 
Congress  do. 
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Mr.  McIntosh.  Thank  you  very  much,  Mrs.  CoUins.  Our  next 
committee  member  would  be  the  Member  from  Pennsylvania,  Mr. 
Jon  Fox. 

Mr.  Fox.  Thank  you,  Mr.  Chairman.  The  taxpayer-subsidized  po- 
litical activity  is  fiscally  irresponsible  and  unjust.  No  hardworking 
American  citizen  should  be  compelled  to  finance  lobbying  activities 
with  which  he  or  she  disagrees.  As  Thomas  Jefferson  once  said,  "To 
compel  a  person  to  furnish  funds  for  the  propagation  of  ideas  he 
disbelieves  is  sinfiil  and  tyrannical." 

Mr.  Chairman,  I  applaud  your  efforts  in  organizing  today's  hear- 
ing on  the  lobbying  practices  of  nonprofit  groups  that  receive  Fed- 
eral grants.  Clearly,  the  right  to  petition  Government,  to  redress 
grievances,  is  a  precious  right,  which  should  not  be  infringed  upon. 
Individuals  and  organizations  using  funds  from  the  private  sector 
should  be  encouraged  to  engage  in  the  legislative  and  political  proc- 
ess without  fear  of  regulation. 

Yet  it  is  an  entirely  different  matter  to  employ  coercive  power  of 
the  Federal  Government  to  force  taxpayers  to  finance  the  structure 
of  organizations  which  lobby  Congress  or  other  Government  enti- 
ties. The  fundamental  principle  is  that  forcing  taxpayers  to  under- 
write advocacy  organization  with  which  they  disagree  is  intoler- 
able. Unfortunately,  federally  funded  advocacy  is  not  a  new  prob- 
lem. 

Congress  recognized  the  potential  for  abuse  more  than  75  years 
ago,  when  it  passed  a  law  that  prohibited  political  advocacy 
through  the  use  of  Federal  funds.  Unfortunately,  the  prohibition  as 
written  was  too  vague,  too  lenient,  and  too  weakly  enforced.  Put 
simply,  present  auditing  of  Federal  grants  by  the  Government  does 
not  provide  the  level  of  scrutiny  needed  to  root  out  abuse. 

We  are  trying  today  to  put  sunshine  on  the  problems  associated 
with  nonprofit  groups  which  receive  public  funds  for  political  advo- 
cacy, regardless  of  whether  the  advocacy  or  the  ideology  is  from  the 
right,  the  left,  or  somewhere  in  between.  The  example  that's  been 
cited  previously  with  regard  to  corporations  that  win  contracts  with 
the  Government  is  apples  and  oranges. 

Corporations  that  may  or  may  not  win  contracts  do  so  on  the 
basis  of  the  lowest  bid.  Their  political  philosophy  is  not  regarded, 
nor  is  it  sought.  However,  with  the  advocacy  groups,  there  is  a  po- 
litical philosophy.  Currently,  Federal  law  prohibits  the  use  of  Fed- 
eral funds  for  lobbying,  according  to  United  States  Code  section 
1913.  However,  there  is  no  clear  set  of  guidelines  as  to  specific  pro- 
hibitive practices.  In  response,  I  must  applaud  the  efforts  of  my  col- 
leagues. Chairman  Clinger,  Chairman  Mcintosh,  Representatives 
Ehrlich  and  Istook,  who  are  drafting  legislation  to  address  this 
very  problem. 

Today's  hearing  is  of  utmost  importance  to  all  of  my  colleagues, 
and  to  each  of  you  here.  We  appreciate  the  opportunity  to  hear  the 
witnesses,  so  they  can  shed  further  light  on  this  subject.  Thank  you 
very  much,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Fox.  While  Mr.  Fox 
was  giving  his  statement,  my  staff,  ever  helpful  Mildred  Webber, 
pointed  out  that  I  had  accidentally  indicated  that  Senator  Arlen 
Specter  would  be  here  later  on.  For  those  of  you  who  were  wonder- 
ing what  he  was  going  to  be  saying  on  this,  it  is  not  Senator  Spec- 
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ter — although  Fd  be  delighted  to  have  him — ^but  it's  Senator  Simp- 
son who  will  be  here  later  on,  along  with  Ernest  Istook,  who's  been 
working  on  this  issue  in  the  House. 

So  if  we  could  have  the  record  corrected  to  that  regard,  that 
would  be  great.  After  these  late  night  sessions,  I  am  getting  tongue 
tied  this  afternoon.  The  next  panel  member  to  offer  an  opening 
statement  is  Mr.  Gutknecht. 

Mr.  Gutknecht.  Thank  you,  Mr.  Chairman.  Let  me  correct  the 
record.  It  was  not  a  late  night  session;  it  was  an  all  night  session. 
As  Representative  Peterson  said  earlier,  I  served  in  the  Minnesota 
legislature,  this  is  not  a  new  issue.  It's  one  that  we  started  wres- 
tling with  6  or  8  years  ago.  We've  long  known  that  friction  is 
caused  where  political  rights  collide. 

My  right  to  swing  my  fist  ends  where  your  nose  begins.  The 
rights  of  groups  to  petition  their  governments  for  redress  of  griev- 
ances is  pitted  here  against  the  rights  of  the  taxpayers.  But  I  do 
want  to  say  a  special  congratulations  to  the  chair  of  this  sub- 
committee, and  to  the  chair  of  the  full  committee  for  having  this 
hearing.  Because  I'm  absolutely  convinced  that  if  the  American  tax- 
payers are  clued  in  to  the  dirty  little  secret  here  in  Washington 
about  what's  been  going  on  in  terms  of  funding  these  programs  and 
these  offices,  I  think  they  will  be  outraged. 

Mr.  Chairman,  I  just  want  to  say  that  the  status  quo  does  not 
live  here  an5ntnore.  The  pernicious  practice  of  leveraging  taxpayers' 
dollars  to  obtain  even  more  taxpayer  dollars  is  an  idea  whose  time 
has  passed.  Thank  you,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Gutknecht.  Our  next 
panel  member  would  be  Mr.  Tate  of  Washington. 

Mr.  Tate.  Thank  you,  Mr.  Chairman.  I  commend  you,  as  well,  for 
your  work  in  bringing  up  this  issue.  A  couple  of  points  that  you 
should  be  commended  on.  First  of  all,  you're  working  on  lobbjdng 
reforms,  and  I,  like  the  last  speaker,  was  shocked  when  I  entered 
the  State  legislature  to  find  that  local  lobbyists  from  whether  it  be 
county  or  other  organizations  would  come  down  and  lobby  us  for 
more  money.  I  mean,  using  our  taxpayers'  money  to  lobby  for  more 
taxpayers'  money. 

I  mean,  there's  something  seriously  wrong  there;  especially  when 
you  consider  that  working  people  are  out  there  paying  the  taxes, 
working  hard,  and  don't  have  time  to  come  down  and  lobby.  And 
then  groups  are  in  the  State  capital  or  the  U.S.  Capital,  lobbying 
for  things  that  they're  against.  Well,  welcome  to  Washington,  DC. 
Those  same  kind  of  things  are  happening  here. 

We  should  be  making  decisions  based  on  their  merits,  not  based 
on  the  effectiveness  of  particular  lobbying.  A  reference  was  brought 
up  earlier  in  regard  to  tax  cuts.  The  thing  to  keep  in  mind  is,  on 
tax  cuts  or  tax  cuts  for  particular  organizations,  that  was  their 
money  in  the  first  place.  And  in  regard  to  these  caucuses  that  were 
eliminated  earlier  on  right  after  the  election  in  November,  those 
were  taxpayer-funded  organizations. 

I  mean,  elected  officials,  we  can  get  together  and  talk  about  is- 
sues. We  don't  need  it  to  be  taxpayer  funded.  This  is  really  about 
leveling  the  playing  field,  and  we  shouldn't  be  using  the  voters' 
money  in  my  district  to  lobby  against  things  that  they  are  opposed 
to.  Just  as  I'm  opposed  to  federally  financed  congressional  cam- 
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paigns,  I'm  also  against  federally  financed  lobbying  against  the  in- 
terests of  the  people  of  the  Ninth  District,  and  many  times,  the 
views  of  the  citizens  of  this  State. 

Mr.  Chairman,  you  should  be  commended  for  taking  this  issue 
head  on.  Thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Tate.  Let  the  record 
also  note  that  Mr.  Shadegg  is  here,  a  member  of  the  subcommittee 
from  Arizona,  and  also  an  active  participant  in  this  process.  I  be- 
lieve that  concludes  the  opening  statements.  I  would  ask  unani- 
mous consent  that  a  statement  submitted  by  Congressman  Chris- 
topher Shays,  who  is  a  member  of  the  full  committee,  be  included 
in  the  record  of  this  hearing. 

Mr.  Shays  is  chairman  of  the  Subcommittee  on  Human  Re- 
sources and  Intergovernmental  Relations.  He  has  been  investigat- 
ing allegations  that  the  National  Association  of  Installation  Devel- 
opers, NAID,  has  misused  Department  of  Labor  funds  to  lobby  on 
behalf  of  its  own  interests,  advocating  closure  of  Long  Beach,  CA, 
Naval  Shipyard.  The  NAID  contract  was  awarded  on  a  sole  source 
basis  by  the  Department  of  Labor,  and  constitutes  89  percent  of  the 
organization's  annual  budget. 

Mr.  Sha/s  statement  discloses  the  results  of  his  investigations  to 
date.  Without  objection,  it  will  be  so  ordered. 

Let  us  turn  now  to  our  first  panel  of  witnesses.  In  keeping  with 
the  preferred  practice  of  this  subcommittee,  we  are  hearing  from 
members  outside  of  the  Government  first.  And  I'd  hke  to  call  for- 
ward Ms.  Polly  Spare,  president  of  the  Voice  of  the  Retarded;  the 
Honorable  Roger  Zion,  former  Member  and  now  honorary  chairman 
of  60  Plus  Association. 

Mr.  Zion  was  a  Representative  from  the  State  of  Indiana,  and  I'm 
delighted  to  have  him  here.  Also,  Ms.  Michele  Wells-Usher,  who  is 
with  the  Conch  Coalition;  Mr.  Amos  Eno,  executive  director  of  the 
National  Fish  and  Wildlife  Foundation;  and  Mr.  Charles  Brown  of 
the  Independent  Sector.  Welcome  to  all  of  you.  I  appreciate  you 
coming  today.  It  is  the  policy  of  Mr.  Clinger,  the  full  committee 
chairman,  that  we  ask  each  of  the  witnesses  to  be  sworn  in  at  our 
hearings. 

So  if  I  could  ask  each  of  you  to  please  rise  and  raise  your  right 
hand. 

[Witnesses  sworn.  1 

Mr.  McIntosh.  Our  first  witness  is  Ms.  Polly  Spare,  of  the  Voice 
of  the  Retarded.  Welcome. 

STATEMENTS  OF  POLLY  SPARE,  PRESmENT,  VOICE  OF  THE 
RETARDED;  ROGER  ZION,  HONORARY  CHAIRMAN,  60  PLUS 
ASSOCIATION;  MICHELE  WELLS-USHER,  CONCH  COALITION; 
JAMES  L.  MARTIN,  CHAIRMAN,  60  PLUS  ASSOCIATION;  AMOS 
ENO,  EXECUTIVE  DIRECTOR,  NATIONAL  FISH  AND  WILDLIFE 
FOUNDATION;  AND  CHARLES  C.  BROWN,  JR.,  INDEPENDENT 
SECTOR 

Ms.  Spare.  Thank  you.  Mr.  Chairman,  members  of  the  sub- 
committee, I  appreciate  the  opportunity  to  testify  before  you  today 
about  the  Voice  of  the  Retarded,  VOR,  and  our  experience  with  lob- 
bying practices  of  nonprofit  groups  that  receive  Federal  grants.  I 
request  that  my  full  statement  be  made  a  part  of  the  record. 
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Mr.  McIntosh.  Without  objection,  so  ordered. 

Ms.  Spare.  The  issue  of  accountabiHty  among  these  groups  has 
been  of  great  concern  to  me,  both  as  president  of  VOR  and  as  a  tax- 
payer who's  painfully  aware  that  my  tax  dollars  may  be  financing 
lobbying  interests.  VOR  represents  thousands  of  mentally  retarded 
persons  and  those  who  care  for  them  across  this  country,  as  a  not- 
for-profit  organization.  We  favor  a  full  continuum  of  care,  and  sup- 
port residential  living  alternatives,  including  institutional  care, 
which  best  suits  the  individual  needs  of  mentally  retarded  persons 
and  their  families. 

I  myself  am  the  mother  of  two  severely  mentally  retarded 
adults — a  39-year-old  and  a  42-year-old.  VOR  receives  absolutely 
no  Federal  grants,  nor  other  sources  of  Federal  funding.  We  oper- 
ate exclusively  on  a  donation  basis,  primarily  through  contributions 
from  concerned  parents  and  friends  of  mentally  retarded  persons. 
We're  an  organization  of  volunteers,  nationally,  devoted  to  improv- 
ing the  quality  of  life  and  the  well-being  of  our  family  members. 

Many  developmentally  disabled  disability  groups,  with  the  spe- 
cific intent  of  closing  institutions,  receive  Federal  grants.  These 
groups  pursue  the  deinstitutionalization  agenda,  irrespective  of 
family  concerns  and  the  consequences  that  may  befall  those  most 
vulnerable  of  our  citizens — the  severely  mentally  retarded.  These 
groups  openly  engage  in  political  activities,  including  advocating 
for  the  closure  of  institutions,  and  specific  positions  on  other  legis- 
lative matters,  such  as  President  Clinton's  Health  Seciuity  Act  in 
1994  and  welfare  reform  this  year. 

The  use  of  Federal  funds  for  such  a  purpose  not  only  fiercely  con- 
tradicts congressional  intent,  there  seems  to  be  a  dubious  connec- 
tion between  the  Federal  funding  which  these  groups  receive  and 
their  abiUty  to  lobby  here  in  Washington  and  in  State  capitals 
across  the  country.  Aside  from  the  debate  over  health  care  for  the 
mentally  retarded,  a  larger  question  looms.  Just  how  much  Federal 
money  are  these  groups  receiving,  and  how  are  they  held  account- 
able for  the  use  of  these  funds? 

How  does  the  Federal  Government  assure  that  the  money  it  in- 
vests in  these  groups  is  used  as  intended?  Groups  such  as  United 
Cerebral  Palsy  Association  and  the  ARC,  formerly  the  Association 
for  Retarded  Citizens,  which  are  among  the  groups  that  depend 
heavily  on  Federal  grants  have  taken  clear  policy  positions  on  is- 
sues such  as  these,  and  have  money  available  to  finance  their  lobby 
campaigns. 

While  I  do  not  know  if  grants  are  used  specifically  for  political 
purposes,  these  grants  certainly  free  up  other  funds  that  the 
groups  receive.  In  a  recent  article  in  the  Investor's  Business  Daily, 
I  was  shocked  to  learn  that  the  United  Cerebral  Palsy  Association 
receives  81  percent  of  its  revenues  from  Grovemment  grant  money, 
for  a  grand  total  of  $374  million  a  year.  The  UCP  stands  as  the 
second  largest  charity  recipient  of  Federal  grant  money  in  the 
United  States. 

The  ARC  falls  not  far  behind,  as  the  fourth  largest  recipient, 
with  66  percent  of  its  revenues  totaUng  $316  million,  coming  from 
Federal  grants.  This  has  been  a  great  source  of  frustration  to  VOR 
for  some  time.  And  our  members  have  joined  together  to  protect 
the  fundamental  needs  of  mentally  retarded  citizens — a  full  contin- 


16 

uum  of  care  and  choice  in  that  care.  However,  we  have  been  met 
with  opposition  from  provider  interest  groups,  many  of  which  have 
enjoyed  sizable  Federal  grants,  and  as  a  result,  have  money  avail- 
able to  engage  in  political  activity  including  lobbying. 

As  an  association  that,  as  I  have  said,  receives  absolutely  no  Fed- 
eral money,  it  is  disillusioning  to  be  confronted  around  every  comer 
of  these  corridors  by  groups  that  do  have  federally  subsidized  bank 
accounts.  These  organizations  certainly  have  a  right  to  express 
their  opinions  to  policjanakers,  but  not  on  the  American  taxpayer's 
tab.  It  seems  only  reasonable  that  special  interests  that  receive 
enormous  sums  in  Federal  grants  are  held  accountable  for  how 
they  use  those  grants. 

One  example  happened  just  this  month  at  a  presentation  given 
in  Illinois  for  the  National  Home  of  Your  Own  Alliance,  which  is 
funded  through  a  cooperative  agreement  with  HHS  Administration 
on  Developmental  Disability.  AJan  Bergman,  of  the  United  Cere- 
bral Palsy  Association,  presented  to  the  federally  funded  alliance, 
a  speech  entitled,  "Your  Critical  Role  in  Legislative  Advocacy  at  the 
Federal  and  State  Levels:  The  Essence  of  Survival." 

During  his  presentation,  Bergman  said,  "This  conveying  of  infor- 
mation about  the  welfare  of  people  with  disabilities,  this  persuad- 
ing a  Member  of  Congress  to  enact  legislation  favorable  to  our 
cause  is  lobbying.  And  today,  lobbjdng  is  a  must.  Any  organization 
that  does  not  lobby  well  is  almost  certain  to  get  left  out."  He  went 
on  to  provide  detailed  guidelines  to  "assist  you  to  effectively  pro- 
vide that  special  interest  perspective." 

I  do  not  argue  with  the  importance  of  conveying  information  to 
Members  of  Congress  and  other  elected  officials.  This  is  a  fun- 
damental part  of  our  democratic  system.  But  this  group  is  clearly 
and  admittedly  funded  in  large  part  by  the  Federal  Government. 
Why  are  they  giving  and  receiving  specific  instructions  on  how  to 
lobby?  Last  year,  during  the  health  care  reform  debate,  Bergman 
was  a  featured  speaker  at  a  free  1-day  seminar  entitled,  "How 
Health  Care  Reform  Is  Groing  to  Change  Your  Life,"  cosponsored  by 
other  groups — the  federally  funded  University  of  Illinois  in  Chi- 
cago; university  affiliated  programs. 

Promotion  for  the  seminar  promised  to  educate  attendees  on  how 
to  influence  pending  legislation.  In  an  action  alert— memos  distrib- 
uted at  the  meeting — Bergman  strongly  urged  those  attending,  in- 
cluding those  that  are  federally  funded,  to  write  targeted  members 
of  the  Energy  and  Commerce  Committee,  urging  them  to  pass 
health  care  reform  legislation  that  the  committee  was  considering 
at  the  time. 

In  a  memorandum,  December  1993,  he  initiated  a  massive  grass- 
roots lobbying  campaign  for  the  President's  Health  Security  Act. 
He  wrote  that  recipients  must  lobby  immediately,  in  order  to  help 
Congress  develop  the  political  will  to  vote  for  legislation  that  guar- 
antees a  national  right  to  comprehensive  health  care  reform.  He 
urged  association  members  to  barrage  Members  of  Congress  with 
letters  and  meetings. 

During  the  recent  welfare  reform  debate,  one  of  the  various 
groups  that  fiercely  lobbied  against  supplemental  security  income 
reform  proposals  was  the  Babylon  Center,  which  received  16.2  per- 
cent of  its  funding  from  the  Federal  Grovemment.  In  a  letter  to 
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Representative  Jim  McCrery  of  Louisiana,  who  spearheaded  the 
SSI  reform  in  the  legislature,  a  group  of  organizations  wrote  in  op- 
position to  the  proposed  reform. 

The  letter  recommended  specific  changes  to  replace  the  pending 
proposal,  and  was  signed,  among  others,  by  the  Babylon  Center, 
the  ARC,  and  the  United  Cerebral  Palsy  Associations.  The  exam- 
ples of  these  groups  that  receive  Federal  grsints  and  in  turn  strenu- 
ously lobby  government  are  plentiful.  I'm  confident  that  my  testi- 
mony and  the  materials  attached  in  my  written  statement  are  only 
the  tip  of  the  iceberg. 

It  is  refreshing  to  see,  Mr.  Chairmzin,  that  you  and  other  Mem- 
bers of  Congress  are  taking  the  proper  steps  to  bring  accountability 
to  these  groups,  and  reign  in  taxpayer  financed  lobbying.  I  thank 
you  and  members  of  the  subcommittee  for  your  attention,  and  wel- 
come any  questions  you  may  have. 

[The  prepared  statement  of  Ms.  Spare  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee.  I  appreciate  the 
opportunity  to  testify  before  you  today  about  Voice  of  the  Retarded  [VOR) 
and  our  experience  with  the  lobbying  practices  of  nonprofit  groups  that 
receive  federal  grants.  The  issue  of  accountability  among  these  groups  has 
been  of  great  concern  to  me,  both  as  the  President  of  Voice  of  the  Retarded 
and  as  a  taxpayer  who  is  painfully  aware  that  my  tax  dollars  may  be 
financing  lobbying  interests. 

VOR  represents  thousands  of  mentally  retarded  persons  and  those  who  care 
for  them  across  the  United  States  as  a  not-for-profit  association.  We  favor 
a  full  continuum  of  health  care  options  for  our  diverse  population.  As 
parents  and  relatives  of  severely  retarded  citizens,  we  support  residential 
living  alternatives,  including  institutional  care,  which  best  suit  the 
individual  needs  of  mentally  retarded  persons  and  their  families.  I  myself 
am  the  mother  of  two  severely  mentally  retarded  adults:  Chris,  a  medically 
fragile  39  year  old,  who  is  blind,  deaf  and  wheelchair-bound  with  the  mental 
age  of  9  months,  and  Sandra,  also  medically  fragile  and  osteoporotic,  she  is 
a  42  year  old  with  the  mental  capacity  of  an  18  month  old  baby.  VOR 
receives  absolutely  no  federal  grants,  nor  other  sources  of  federal  funding, 
and  we  operate  exclusively  on  a  donation  basis  —  primarily  though 
contributions  from  concerned  parents  of  mentally  retarded  persons.  We  are 
an  organization  of  volunteers  devoted  to  improving  the  quality  of  life  and 
well  being  of  our  family  members. 

The  U.S.  Congress  wisely  gave  retarded  citizens  and  their  guardians  a  choice 
of  providers:  the  Social  Security  Act  mandates  a  "choice  option"  between 
home,  community  and  institutional  care:  and  the  report  language  of  the 
Developmental  Disabilities  Assistance  and  Bill  of  Rights  Act  Amendment  of 
1994  states  that  the  Act  "may  not  be  read  as  a  federal  policy  supporting  the 
closure  of  institutions." 

Many  developmental  disability  groups  with  the  specific  intent  of  closing 
institutions  receive  federal  grants.  These  groups  pursue  their 
deinstitutionalization  agenda  irrespective  of  family  concerns  or  the 
consequences  that  may  befall  those  most  vulnerable  of  our  citizens  —  the 
severely  mentally  retarded.  These  groups  openly  engage  in  political 
activities,  including  advocating  for  the  closure  of  institutions  and  specific 
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positions  on  other  legislative  matters,  such  as  President  Clinton's  Health 
Security  Act  in  1994  and  Welfare  Reform.  The  use  of  federal  funds  for  such 
a  purpose  not  only  fiercely  contradicts  Congressional  intent,  there  seems  to 
be  a  dubious  connection  between  the  federal  funding  which  these  groups 
receive  and  their  ability  to  lobby  here  in  Washington  and  in  state  capitols 
across  the  country. 

Aside  from  the  debate  over  health  care  options  for  the  mentally  retarded,  a 
larger  question  looms:  just  how  much  federal  money  are  these  groups 
receiving,  and  how  are  they  held  accountable  for  the  use  of  these  funds? 
How  does  the  federal  government  assure  that  the  money  it  invests  in  groups 
is  used  as  intended?  I  cannot  imagine  it  was  meant  to  be  used  lobbying  for 
such  controversial  subjects  as  President  Clinton's  Health  Security  Act  last 
Congress,  or  against  the  Welfare  Reform  bill  recently  passed  by  this 
Congress. 

Nevertheless,  groups  such  as  the  United  Cerebral  Palsy  Association  and  the 
ARC  (formally  the  Association  for  Retarded  Citizens),  which  are  both  among 
the  groups  that  depend  heavily  on  federal  grants,  have  taken  clear  policy 
positions  on  issues  such  as  these  and  have  money  available  to  finance  their 
lobbying  campaigns.   In  a  recent  article  in  the  Investor's  Business  Daily, 
entitled  "Who  Is  Fighting  Budget  Cuts?  Many  Vocal  Critics  Are  Feeding  At 
The  Trough",  1  was  shocked  to  learn  that  the  United  Cerebral  Palsy 
Association  receives  81%  of  its  revenues  from  government  grant  money  for  a 
grand  total  of  $374  million.  The  United  Cerebral  Palsy  Association  stands 
as  the  second  largest  charity  recipient  of  federal  grant  money  in  the  United 
States.  The  ARC  falls  not  far  behind  as  the  fourth  largest  recipient  with 
66%  of  its  revenues,  totaling  $316  million,  coming  from  federal  grants. 
These  groups  lobby  extensively,  and  I  am  outraged  that  my  tax  dollars  are 
being  used  for  such  purposes.  While  I  do  not  know  if  grant  funds  are  used 
specifically  for  political  purposes,  these  grants  certainly  free  up  other  funds 
the  groups  receive. 

This  has  been  a  great  source  of  frustration  for  VOR  for  some  time;  our 
members  have  joined  together  to  protect  what  we  believe  are  the 
fundamental  needs  of  mentally  retarded  citizens  —  a  full  continuum  of  care 
and  choice  in  that  care.   However,  we  have  been  met  with  opposition  from 
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provider  interest  groups,  many  of  which  have  enjoyed  sizable  federal  grants 
and  as  a  result  have  money  available  to  engage  in  political  advocacy, 
including  lobbying.  Obviously,  such  activity  can  generate  additional  federal 
grants  and  funding  for  their  programs,  creating  a  self -perpetuating, 
taxpayer-financed,  money-making  scheme.  These  groups  are  among  the 
largest  recipients  of  federal  grants  in  the  country.  As  an  association  that, 
as  I  have  said,  receives  absolutely  no  federal  funding,  it  is  disillusioning  to 
be  confronted  around  every  comer  of  these  corridors  by  groups  that  do  have 
federally  subsidized  bank  accounts. 

These  organizations  certainly  have  a  right  to  express  their  opinions  to  policy 
makers,  but  not  on  the  American  tax  payers'  tab.  It  seems  only  reasonable 
that  special  interests  such  as  United  Cerebral  Palsy  Association  and  the 
ARC  that  receive  enormous  sums  in  grants  from  Congress  are  held 
accountable  for  how  they  use  those  grants.  Any  past  attempts  1  have  made 
to  discover  how  much  federal  money  the  ARC  and  other  groups  receive  — 
and  specifically  what  that  money  is  used  for  ~  have  been  stifled. 

One  recent  example  happened  just  this  month  at  a  presentation  given  in 
Illinois.  The  presentation  was  for  the  National  Home  of  Your  Own  Alliance, 
which  is  a  technical  assistance  center  at  the  University  of  New  Hampshire, 
Institute  on  Disability/University  Affiliated  Program,  funded  through  a 
cooperative  agreement  with  the  U.S.  Health  &  Human  Services 
Administration  on  Developmental  Disabilities.   Allan  Bergman,  Director  of 
State-Federal  Relations  of  the  United  Cerebral  Palsy  Associations  presented 
to  the  federally  funded  Alliance  a  speech  entitled  "Your  Critical  Role  in 
Legislative  Advocacy  at  the  Federal  and  State  Levels:  the  Essence  of 
Survival."  As  I  mentioned,  the  United  Cerebral  Palsy  Association  itself 
receives  more  than  81%  of  its  funding  in  federal  grant  money  —  $374 
million. 

During  his  presentation,  Mr.  Bergman  said,  'This  conveying  of  information 
about  the  welfare  of  people  with  disabilities  —  this  persuading  a  member  of 
Congress  to  enact  legislation  favorable  to  our  cause  —  is  lobbying.  And 
today  lobbying  is  a  must.  Any  organization  that  does  not  lobby  well  is 
almost  certain  to  get  left  out."   He  went  on  to  provide  detailed  guidelines  to 
"assist  you  to  effectively  provide  that  special  interest  perspective." 
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I  do  not  argue  with  the  importance  of  conveying  information  to  Members  of 
Congress  and  other  elected  officials;  this  is  a  fundamental  part  of  our 
democratic  system.   But  this  group  is  clearly  and  admittedly  funded  in  large 
part  by  the  federal  government ...  why  are  they  giving  and  receiving  specific 
instructions  on  how  to  lobby?  It  is  outrageous,  yet  Voice  of  the  Retarded 
runs  into  this  quandary  time  and  again.  These  federally  funded 
organizations  lobby  on  many  controversial  issues. 

Last  year  during  the  heat  of  the  health  care  reform  debate,  Allan  Bergman 
was  the  featured  speaker  at  a  free  one-day  seminar  entitled  "How  Health 
Care  Reform  Is  Going  to  Change  Your  Life"  which  was  cosponsored  by, 
among  other  groups,  the  University  of  Illinois  at  Chicago  University 
Affiliated  Program  in  Developmental  Disabilities  that  is  funded  through  the 
Developmental  Disabilities  Assistance  and  Bill  of  Rights  Act  Amendments  of 
1994.  A  promotion  for  the  seminar  described  that  "Bergman  will  explain  the 
various  health  care  reform  proposals  and  how  people  with  disabilities  would 
be  helped  or  hurt  by  the  proposals."  The  seminar  promised  to  educate 
attendees  on  how  to  influence  pending  legislation. 

In  an  "Action  Alert"  memo  distributed  at  the  Chicago  meeting,  Allan 
Bergman  strongly  urged  those  attending  (including  those  that  are  federally 
funded)  to  targeted  members  of  the  Energy  and  Commerce  Committee, 
urging  them  to  pass  health  care  reform  legislation  that  the  committee  was 
considering  at  the  time.   In  a  memo  of  December,  1993,  Bergman  initiated  a 
massive  grassroots  lobbying  campaign  for  the  President's  Health  Security 
Act.   In  this  communication,  Bergman  wrote  that  recipients  must  lobby 
immediately  "in  order  to  help  Congress  develop  the  'political  will'  to  vote  for 
legislation  that  guarantees  a  national  right  to  comprehensive  health  care 
reform."  He  urged  association  members  to  "barrage"  Members  of  Congress 
with  letters  and  meetings.  The  memo  also  Included:  an  "action  alert" 
directing  members  to  take  immediate  steps  to  lobby  in  favor  of  the  Health 
Security  Act;  talking  points  for  meetings  with  legislators;  a  list  of  key  issues 
to  address;  a  list  of  targeted  members  on  key  House  and  Senate 
Committees;  and  other  information. 
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Drnlng  the  recent  Welfare  Reform  debate  over  the  Personal  Responsibility 
Act  (HR  4),  in  which  the  House  voted  to  modify  the  eligibility  criteria  for 
Supplemental  Security  Income  (SSI) ,  one  of  the  various  groups  that  fiercely 
lobbied  against  proposals  to  reform  SSI  was  the  Bazelon  Center,  which 
receives  16.2%  of  its  funding  from  the  federal  government.   In  a  letter  to 
Rep.  Jim  McCrery  (R-L/^,  who  spearheaded  SSI  reform  in  the  legislation,  a 
group  of  organizations  wrote  in  opposition  to  the  elimination  of  cash 
benefits  for  certain  SSI  recipients.  The  letter  went  on  to  recommend  specific 
actions  in  legislation  to  replace  the  proposal  included  in  HR  4,  and  was 
signed,  among  others,  by  the  Bazelon  Center,  the  ARC  and  the  United 
Cerebral  Palsy  Associations.  The  ARC  testified  against  the  legislation  before 
the  Ways  and  Means  Subcommittee  on  Human  Resources.  When  the  bill 
was  ultimately  passed,  Bazelon  sent  out  a  press  release  that  those  Members 
voting  for  the  Personal  Responsibility  Act  had  voted  to  "cut  lifeline  to  poor 
children  with  disabilities."  This  alarmist  and  inaccurate  language  was 
specifically  designed  to  incite  people  to  lobby  directly  against  the  legislation. 

The  examples  of  these  groups  that  receive  federal  grants  and  in  turn 
strenuously  lobby  government  are  plentiful.   I  am  confident  that  my 
testimony  and  the  materials  attached  in  my  written  statement  are  only  the 
tip  of  the  iceberg. 

It  is  refreshing  to  see,  Mr.  Chairman,  that  you  and  other  Members  of  this 
Congress  are  taking  the  proper  steps  to  bring  accountability  to  these  groups 
and  reign  in  tax  payer-financed  lobbying.  This  issue  deserves  your  serious 
consideration.  I  thank  you  and  the  members  of  the  subcommittee  for  your 
attention,  and  welcome  any  questions  you  may  have.. 
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Mr.  McIntosh.  Thank  you  very  much,  Mrs.  Spare.  I  think  we'll 
hear  from  each  of  the  witnesses,  and  then  return  to  questions  from 
the  panel.  Let  me  also  tell  the  witnesses  that  the  lights  in  front 
of  you  there,  the  yellow  light  goes  off  after  4  minutes,  and  the  red 
light  after  5.  If  you  could  start  to  summarize  your  testimony  then, 
that  would  be  great,  although  this  hearing  is  so  important  that  if 
you  feel  you  need  to  go  beyond  that,  I'm  not  going  to  gavel  it  down 
and  be  strict  about  it.  I  do  think  it's  important  that  we  build  a  full 
record  here. 

Let  me  now  turn  to  the  next  witness,  actually  two  witnesses  from 
60  Plus.  Mr.  Zion,  welcome,  it's  great  to  see  you  again  and  have 
you  here.  I  understand  that  with  you  is  James  Martin.  And  I  ap- 
preciate both  of  you  coming  today.  Mr.  Zion. 

Mr.  Zion.  Thank  you  very  much,  Mr.  Chairman,  members  of  the 
committee.  I'm  absolutely  convinced  that  if  we  had  had  a  Govern- 
ment Reform  and  Oversight  Committee  when  I  was  in  Congress, 
we  wouldn't  have  the  serious  problems  we  have  right  now.  I  envy 
you;  I'd  give  my  eye  teeth  to  be  sitting  with  your  panel  today. 

Mr.  McIntosh.  Thank  you.  I'll  pass  that  on  to  Mr.  dinger,  in 
particular. 

Mr.  Zion.  Yes,  an  old  friend.  I'm  sorry  he  had  to  leave.  With  your 
permission,  just  1  minute  for  some  general  observations,  and  then 
Jim  Martin  will  speak  more  specifically  to  the  subject.  Last  year, 
Jim  Inhofe  from  Oklahoma  was  on  the  House  floor,  held  up  pic- 
tures of  his  grandchildren,  and  said,  unless  we  do  something  about 
it,  my  grandchildren  are  going  to  have  to  spend  75  percent  of  their 
lifetime  income  just  pajdng  the  interest  on  the  national  debt. 

I'm  a  grandfather.  I  have  five  grandchildren,  and  it  really  wor- 
ries me.  And  that's  why  I'm  so  pleased  that  you  people  are  in  busi- 
ness. I  was  most  impressed  by  the  article  in  the  Wall  Street  Jour- 
nal about  the  100,000  private  organizations  are  getting  $39  billion 
a  year.  I've  been  doing  research — not  on  that  subject,  though  I'm 
happy  to  have  this — on  other  excesses  in  Government  spending. 
I've  written  a  book,  which  is  at  the  publishers,  that  proves  that  we 
can  balance  the  budget  with  your  help,  without  touching  entitle- 
ments. 

A  few  examples.  The  Department  of  Agriculture  started  in  1862, 
with  five  employees,  and  50  percent  of  the  people  living  on  the 
farm.  Now,  last  year,  they  had  135,000  employees,  and  a  budget  of 
$60  billion,  and  2  percent  of  the  people  living  on  the  farm.  The  De- 
partment of  Education  started  in  1976,  a  $9  billion  budget.  In 
1994,  it  was  a  $29  billion  budget.  And  I  can't  help  but  think  how 
nice  it  would  be  if  the  schools  had  that  money,  instead  of  the  bu- 
reaucrats that  spend  all  that  money  shuffling  papers  around  Wash- 
ington. 

When  we  were  debating  aid  to  families  with  dependent  children, 
I  was  sitting  next  to  Jack  Kemp.  And  he  was  wont  to  do,  gave  me 
a  big  elbow,  he  said,  remember  this — you  get  what  you  subsidize. 
He  said,  if  we  start  paying  kids  to  have  babies,  we're  going  to  be 
up  to  our  eyeballs  in  babies.  How  right  he  was.  In  1983,  there  were 
3,7  million  illegitimate  babies;  in  1993,  6.3  million — a  70  percent 
increase.  The  largest  growing  crop  in  the  United  States  today  is  il- 
legitimate babies,  because  we're  paying  them  to  have  them. 
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There's  $1.4  billion,  I  found  out,  that  we're  sending  to  drug  and 
alcohol  addicts  to  help  them  continue  their  problem.  The  Grace 
Commission  points  out  $424  billion  in  Government  waste.  Illegal 
aliens  are  costing  us  $12  billion  a  year.  I'm  just  getting  warmed  up. 
I'm  going  to  quit  because  I  want  to  hear  from  Jim,  and  I  know  you 
do,  too.  If  we  reduce  just  the  paperwork  and  the  outrageous  liabil- 
ity settlements,  health  care  could  be  reduced  by  25  percent. 

The  Department  of  Energy,  17,000  Federal  employees,  140,000 
contract  employees.  They  don't  produce  a  barrel  of  oil  or  a  ton  of 
coal,  they  just  make  it  difficult  for  the  people  that  are  trying  to  do 
so.  Well,  I  envy  you;  I  salute  you;  I  wish  you  well  as  you  fight  to 
take  the  Government  off"  our  backs  and  out  of  our  pocketbooks.  But 
now,  specifically,  to  the  subject,  my  good  friend,  Jim  Martin,  who 
spent  many  years  in  town. 

He  was  a  legislative  assistant  to  Senator  Ed  Gumey.  He's  done 
a  lot  of  research,  specifically  on  the  subject  at  hand.  I  know  you 
want  to  hear  from  Jim  Martin.  Thank  you,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Zion,  I  appreciate  all 
of  yoiu*  remarks. 

Mr.  Martin.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee.  For  2V2  years  now,  I've  chaired  60  Plus.  It's  a  national 
organization  of  more  than  300,000  seniors,  who  express  a  free  en- 
terprise, less  government,  less  taxes  philosophy.  And  on  their  be- 
half, I  appreciate  the  opportunity  to  testify.  By  the  way,  after  2V2 
years,  we're  larger,  with  300,000  members,  than  the  800-pound  go- 
rilla out  there  that's  37  years  old  now. 

This  subcommittee,  Mr.  Chairman,  is  right  on  target,  regarding 
$39  billion  of  tax  dollars  going  to  thousands  of  advocacy  groups 
with  a  political  ax  to  grind.  Earlier  this  year,  I  testified  before  the 
House  and  Senate  Budget  Committees  about  seniors  advocacy 
groups  receiving  tax  dollars.  The  thrust  of  my  testimony  was  that 
we  at  60  Plus  receive  no  tax  subsidies,  seek  no  tax  subsidies;  but 
as  we  lobby,  we  would  like  a  level  playing  field  when  it  comes  to 
other  seniors  groups  that  may  have  opposing  political  views. 

That  these  groups  receive  millions — $85.9  million  in  the  case  of 
the  largest  and  best  known;  $68.7  million  to  another  lesser  known, 
but  the  most  political  of  all;  and  $41.1  million  to  an  even  lesser 
known  group — ^is  just  the  tip  of  the  iceberg  in  the  seniors  field, 
where  there  are  literally  dozens  of  other  seniors  groups  funded  by 
the  taxpayer. 

I  refer  each  of  you  to  the  attached  list  of  seniors  groups  which 
receive  tax  money,  and  a  Washington  Times  opinion  piece  we've 
submitted  for  the  record.  Downsizing  Government  has  become  the 
operative  mission,  since  November's  election.  President  Clinton  ac- 
knowledged such  in  his  State  of  the  Union  message.  To  downsize 
the  Government,  we  think  you  either  eUminate  or  you  privatize. 
We  think  both  are  desperately  needed. 

Today,  the  size  of  the  seniors  field,  I  refer  this  committee  to  a 
little  publicized  area  where  billions  of  tax  subsidies  can  be  saved. 
While  political  advocacy  is  a  way  of  life  in  a  democracy,  the  way 
it's  funded,  with  tax  dollars,  would  distress  Thomas  Jefferson,  who 
said,  and  I  point  out  that  Congressman  Fox  mentioned  this  earlier 
in  his  statement.  Mr.  Jefferson  said,  "To  compel  a  man  to  furnish 
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funds  for  the  propagation  of  ideas  he  disbeheves  is  sinful  and  ty- 
rannical." 

What  I'm  referring  to  is  the  ever  growing  stealth  world  of  politi- 
cal nonprofit  advocacy  groups  coming  from  the  political  left  and  the 
political  right.  Some  organizations  may  be  upset  at  this  assertion, 
but  only,  I  assume,  if  they  are  on  the  Federal  take.  As  I  researched 
this  issue,  I  slowly  became  aware  of  an  invisible,  nonelected  arm 
of  Government  which  has  grown  like  topsy  in  the  past  30  to  40 
years. 

One  D.C.-based  nonprofit  group,  OMB  Watch,  and  I  believe  Inde- 
pendent Sector,  among  others,  claim  that  over  1,000  nonprofit  affil- 
iate members  receive  some  Federal  funding.  Robert  Woodson, 
president  of  the  National  Center  for  Neighborhood  Enterprise,  has 
done  several  studies  on  the  extent  to  which  Federal  revenues  for 
poverty  programs  go  to  hundreds  of  nonprofit  middlemen. 

He  concludes  that  only  about  30  cents  of  each  tax  dollar  ever 
reaches  the  poor;  the  rest,  consumed  by  Government  agencies,  so- 
cial workers,  and  nonprofits.  Downsizing  Government — can  it  be 
done?  Yes.  It's  being  done  every  day  by  private  companies;  also  suc- 
cessfully by  Government.  Studies  have  shown  that  privatization 
usually  results  in  savings  to  State  and  local  taxpayers  of  at  least 
30  percent. 

But  nonprofits  continue  to  be  taxpayer-funded.  I  had  my  testi- 
mony Government  funded,  and  I  struck  that  out  and  said  taxpayer 
funded.  As  the  chairman  said  earlier,  it's  the  taxpayers'  money,  not 
the  Government.  But  if  they  are  to  continue  to  be  taxpayer-funded 
political  advocates,  they  will  use  their  political  power  to  thwart  ef- 
forts to  privatize  Government  services. 

And  while  the  Federal  Government  prohibits  "the  use  of  Federal 
funds  for  direct  or  grassroots  lobbying  at  either  the  Federal  or 
State  levels,"  it  appears  that  there  are  scores,  even  thousands,  of 
political  advocacy  groups  in  direct  conflict  with  that  prohibition 
and  with  Mr.  Jefferson's  philosophy.  We  agree  with  that.  And  I've 
submitted  for  the  record  certain  articles.  I'll  refer  to  one.  One  ex- 
ample— the  special  health  care  letter  which  I've  attached. 

This  is  as  political  a  document  as  I've  seen  in  33  years  here. 
Take  a  good  look  at  this.  It'll  make  any  politician  or  any  campaign 
manager  green  with  envy  because  of  its  high-technology  sophistica- 
tion. And  it's  put  out  by  one  group  that  receives  96  percent  of  its 
budget  from  the  Federal — sorry,  not  the — the  taxpayer. 

And  I  would  conclude  by  saying  this:  It's  a  501(c)(4).  It  lobbies 
Congress  with  these  dollars.  That's  one  violation.  The  biggest  viola- 
tion, though,  in  my  opinion,  it  endorses  candidates.  It  can't  be  so. 
It  says  it  has  a  PAC.  But  I'll  tell  you  what.  You  ask  Senator  Gor- 
ton, Senator  Santorum,  Snowe,  Congressman  Hansen,  Gunderson, 
Shaw,  Greenwood,  to  name  a  few  who  have  all  been  hammered  by 
this  group,  nowhere  does  it  ever  talk  about  PAC  on  any  of  their  lit- 
erature or  any  of  their  stationery.  It's  always  this  particular  coun- 
cil. Thank  you  for  your  time. 

[The  prepared  statement  of  Mr.  Martin  follows:] 
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Testimony  by  James  L.  Martin,  Chairman 

of  the  60  Plus  Association 

1616  N.  Ft.  Myer  Dr.,  #1010 

Arlington,  VA  22209  (703)  807-2070 

before  the 

The  Subcommittee  on  National  Economic  Growth,  National  Resources  and 

Regulatory  AfTairs  of  the  House  Government  Reform  and  Oversight  Committee 

Rayburn  House  Ofllce  Building,  Room  2154 

2  PM,  June  29,  1995 

Mr.  Chairman,  members  of  the  subcommittee,  I'm  pleased  to  represent  over  300,000 
senior  citizens  at  the  60  Plus  Association.  I  would  like  to  introduce  our  Honorary 
Chairman,  who  really  needs  no  introduction,  your  former  colleague,  Roger  Zion  of 
Indiana. 

This  subcommittee  is  right  on  target  regarding  $39  billion  of  tax  dollars  going  to 
thousands  of  advocacy  groups  with  a  political  ax  to  grind.  That  number  is  astounding,  so 
much  so  that  I  make  the  following  prediction.  If  you  cut  off  all  money  currently  going  to 
the  various  political  nonprofits  tomorrow,  Washington,  DC  would  be  a  ghost  town  inside 
of  48  hours. 

I'm  also  of  the  opinion  that  if  you  took  an  ax  to  the  federal  budget,  you  wouldn't  hit 
solid  wood  for  a  week.  Your  discovery  of  at  least  $39  billion  buttresses  my  assertion. 

Until  I  saw  the  Wall  Street  Journal  editorial  last  week.  I  thought  we  at  60  Plus  were  way 
off  base  on  our  own  estimate.  Let  me  explain. 

Earlier  this  year,  I  testified  before  a  House  Appropriations  Subcommittee  and  before  the 
Senate  Budget  Committee  about  seniors  advocacy  groups  receiving  tax  dollars.  The 
thrust  of  my  testimony  was  that  we  at  60  Plus  receive  no  tax  subsidies,  seek  no  tax 
subsidies,  but  as  we  lobby,  we  would  like  a  level  playing  field  when  it  comes  to  other 
seniors  groups  that  may  have  opposing  political  views,  putting  us  at  a  disadvantage 
because  they  have  tax  dollars  with  which  to  lobby. 

That  these  groups  receive  millions,  $85.9  million  in  the  case  of  the  largest  and  best 
known,  $68.7  million  to  another  lesser  known,  and  $41.1  million  to  an  even  lesser  known 
group... is  just  the  tip  of  the  iceberg  in  the  seniors  field  where  there  are  dozens  of  other 
seniors  groups  funded  by  the  taxpayer.  I  refer  each  one  of  you  to  the  attached  list  of 
seniors  groups  which  receive  tax  money,  and  the  Washington  Times  opinion  piece  we 
have  submitted  for  the  record. 
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Further,  to  show  how  politics  is  blatantly  practiced  —  examine  closely  the  attached 
"Special  Health  Care  Letter"  one  of  the  groups  used.  It  is  as  political  a  document  as  I've 
seen  in  my  33  years  here  and  clearly  violates  existing  statutes  prohibiting  the  use  of  tax 
money  to  lobby  Congress  directly  or  indirectly.  It  would  make  any  politician  or  campaign 
manager  alive  today  green  with  envy,  as  to  its  high-tech  sophistication. 

Incidentally,  the  group  that  received  $68.7  million  in  tax  dollars  ~  that  amount  made  up 
96  percent  of  its  entire  budget,  and  the  other  group  which  received  $41.1  million  in  tax 
dollars  -  that  amount  made  up  91  percent  of  its  budget. 

But  while  doing  research  for  my  testimony,  I  saw  how  the  little  known  world  of  political 
advocacy  lobbies  perpetuate  their  fiefdoms  almost  entirely  on  the  backs  of  the  taxpayers  of 
America. 

Because  I  discovered  that  instead  of  a  few  billions,  as  the  political  intelligentsia  in  this 
town  previously  estimated,  that  there  could  well  be  $40  or  $50  billion  involved.  But 
nobody  believed  those  startling  numbers.  Until  now  and  your  findings,  Mr.  Chairman.  So 
you're  doing  a  great  service  by  bringing  this  to  the  fore. 

While  my  expertise  is  in  the  seniors  lobby  field,  we're  only  talking  a  few  hundred 
millions,  so  I  would  like  to  talk  a  bit  about  the  broader  picture  where  that  $39  billion,  or 
more,  is  going. 

I  recommend  the  writings  of  Professor  Thomas  J.  DiLorenzo,  Professor  of  Economics, 
Loyola  College,  Baltimore.  Of  his  five  books,  three  are  of  particular  interest  to  these 
deliberations:  His  1988  book.  Unfair  Competition:  The  Profits  of  Nonprofits,  and  his  1985 
book,  Destroyinig  Democracy:  How  the  Government  Funds  Partisan  Politics. 

In  his  latest,  1993,  Hidden  Politics:  Progressive  Nonprofits  Target  the  States.  Dr. 
DiLorenzo  says,  "The  NonProfit  Policy  Agenda  has  three  primary  objectives:" 

1 .  To  politicize  the  nonprofit  sector  by  formally  integrating  it  into  government, 

2.  To  use  the  power  of  government  to  eliminate  dissent  over  the  role  of  the 
nonprofit  sector,  and 

3.  To  shield  the  nonprofit  sector  ft-om  scrutiny. 

The  Agenda  is  the  product  of  collaboration  among  such  national  organizations  of 
nonprofit  as  Independent  Sector,  the  National  Council  of  NonProfit  Associations,  and  the 
United  Way  of  America.  An  appendix  to  the  report  also  lists  18  "Statewide  NonProfit 
Associations"  and  1 5  "Organizational  Resources,"  the  latter  including  such  organizations 
of  America's  activist  left  as  the  Advocacy  Institute,  Alliance  for  Justice,  Center  for  Policy 
Alternatives,  National  Committee  for  Responsive  Philanthropy,  and  0MB  Watch. 
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The  Nonprofit  Policy  Agenda  Project  began  in  1991  with  funding  from  "an  anonymous 
donor"  and  the  AT&T,  Johnson,  W  K.  Kellogg,  and  the  Charles  Stewart  Mott 
Foundations. 

What  they  want  is  taxpayer  funds  without  taxpayer  control  over  how  the  money  is  spent. 

If  50  nonprofit  administrations  simply  become  propaganda  arms  of  state  government, 
dissent  will  be  stifled,  not  welcomed.  Would  anyone  expect  that  a  coalition  of  state 
government  employees  and  social  workers  would  seriously  entertain  proposals  by  other 
nonprofits'  to  privatize  government  services,  adopt  educational  vouchers,  or  cut  taxes? 

Many  of  the  organizations  involved  in  the  NonProfit  Policy  Agenda  had  a  long  record  of 
using  tax  dollars  to  finance  a  political  agenda  of  ever-increasing  government. 

An  example  is  provided  by  one  of  the  Agenda 's  "Organizational  Resources,"  the 
Washington  based  0MB  Watch.    0MB  Watch  claims  over  1,000  nonprofit  members. 
Almost  all  receive  some  federal  funding. 

However,  as  state  and  local  goverrunents  are  faced  with  budget  shortfalls  and  voter 
resistance  to  higher  taxes,  many  are  maintaining  and  improving  services  ~  while  saving 
taxpayers  money  ~  through  privatization.  In  Chicago,  Mayor  Richard  Daley  has  saved 
over  $1  million  annually  by  contracting  out  with  private  towing  services,  $337,000  by 
using  private  drug  treatment  centers,  and  $900,000  (on  cleaning  supplies  alone)  by 
contracting  for  janitorial  services. 

Studies  have  found  that  privatization  usually  results  in  savings  to  state  and  local 
taxpayers  of  at  least  30  percent.  In  a  1987  survey  on  privatization  by  the  International 
City  Management  Association,  99  percent  of  cities  said  they  contracted  out  with  the 
private  sector  for  some  services,  including  buildings  and  grounds  maintenance,  data 
processing,  hospital,  recreational  facilities,  solid  waste  collection  and  disposal,  road  repair, 
transit  services,  and  utilities. 

At  least  half  the  states  now  have  legislation  pending  to  privatize  some  government 
services.  In  1990,  West  Virginia  raised  $20,000,000  by  selling  its  liquor  stores;  Iowa  did 
the  same  and  reaped  a  similar  windfall. 

If  these  nonprofits  become  government-funded  political  advocates,  as  the  NonProfit 
Policy  Agenda  recommends,  they  will  most  certaintly  use  their  new-found  political  power 
to  thwart  efforts  to  privatize  government  services,  forming  coalitions  with  government 
employee  unions  to  assure  that  the  main  beneficiaries  of  state  and  local  taxes  remain  these 
employees  and  nonprofit  middlemen,  not  taxpayers  and  consumers. 
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NONPROFIT  MIDDLEMEN 

Government  at  all  levels  now  spends  about  $190  billion  annually  on  over  500  poverty 
programs,  enough  to  give  every  man,  woman,  and  child  living  below  the  government's 
poverty  threshold  about  $6,000.  This  amount-roughly  $24,000  per  year  for  a  family  of 
four-is  nearly  twice  the  poverty  threshold  level  of  income. 

The  sad  thing  is  that  most  of  this  money  never  reaches  the  poor.  That  is  a  startling 
revelation.  It  instead  goes  to  hundreds  of  nonprofit  middlemen,  among  others,  who  are 
part  of  what  Robert  Woodson,  president  of  the  National  Center  of  Neighborhood 
Enterprise,  calls  "the  Poverty  Pentagon." 

Woodson  has  done  several  studies  on  the  extent  to  which  federal  revenues  for  poverty 
programs  are  diverted  to  the  "Poverty  Pentagon."  He  concludes  that  onlv  about  30  cents 
of  each  tax  dollar  ever  reaches  the  poor. 

This  is  a  startling  revelation. 

We  at  60  Plus  have  long  advocated  states  rights  over  federal  rights,  and  40  years  of 
Federalism  was  rejected  at  the  polls  in  November,  in  our  opinion.  The  new  Congress  was 
given  a  mandate  to  try  something  new  --  as  most  of  the  old  programs  left  America  on  the 
verge  of  bankruptcy. 

Specifically,  60  Plus  believes  it  is  time  to  take  power  away  from  Washington,  and  turn  it 
over  to  state  and  local  governments,  thus  giving  ordinary  citizens  more  say  over  how  their 
money  is  spent.  It's  certaintly  time  to  take  away  tax  dollars  for  political  advocacy  groups, 
no  matter  what  their  political  persuasion  is. 

We  would  remind  these  groups  that  when  Mrs.  Sharon  Percy  Rockefeller  was  asked 
how  the  Corporation  for  Public  Broadcasting  would  survive  if  tax  dollars  were  taken 
away,  she  replied  by  saying,  "We'll  not  only  survive,  we'll  prosper."  That's  commendable 
and  if  these  advocacy  groups  have  a  sellable  product,  the  public  will  flock  to  their  cause. 

This  would  allow  more  of  our  scarce  tax  dollars  to  reach  the  ne6dy  and  not  go  into  the 
pockets  of  the  political  advocacy  groups. 

In  conclusion,  Mr.  Chairman,  advocacy  groups  should  not  be  allowed  to  run  social 
service  programs  while  politicking  on  the  side.  It's  wrong  and  one  of  our  heroes,  Thomas 
Jefferson,  would  be  turning  over  in  his  grave  at  the  extent  to  which  tax  dollars  are  used  to 
politick.  Mr.  Jefferson  said,  "To  compel  a  man  to  furnish  fiinds  for  the  propagation  of 
ideas  he  disbelieves  and  abhors,  is  sinful  and  tyrannical."  We  agree. 
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TABLE  1.  Amount  of  Title  V  Funds  Awarded  to  State  and  National  Sponsors. 

Program  Year  1994-95 

($  in  millions) 

Total  $410.4* 

State  agencies  $  90.3 

National  organizations  $320. 1 

American  Association  of  Retired  Persons  $  47.8 

Association  National  Pro  Persons  Mayors  $  12.4 

Green  Thumb  $100.0 

National  Caucus  and  Center  on  Black  Aged  $  12.2 

National  Council  on  Aging  $  35.8 

National  Council  of  Senior  Citizens  $  60.6 

National  Indian  Council  on  Aging  $     5.1 

National  Asian/Pacific  Resource  Center  on  Aging  $     5.1 

National  Urban  League,  Inc.  $  14.3 

United  States  Forest  Service  $  26.8 

*Total  does  not  add  precisely  to  actual  appropriation  of  $410.5  due  to  rounding.  Some 

State  agencies  transfer  funds  to  national  organizations  for  administration  in  their  States. 

Amounts  shown  are  before  transfers. 

Source:  U.S.  Department  of  Labor. 
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SPECIAL  HEALTH  CARE  LETTER 

Seniors  attending  NCSC's  Legislative  Conference  have  been  asked  to  write  a 
letter  to  their  Senators  and  Representative  today  that  can  be  sent  to  the  next  stop  of  the 
"Health  Care  Express." 

To  make  it  as  easy  as  possible  for  you,  we  have  composed  a  very  special  three- 
paragraph  letter  that  can  be  written,  by  computer,  here  at  the  NCSC  Legislative 
Conference,  but  will  look  as  though  vou  wrote  it  at  home. 

Each  letter  will  look  different  and  be  individually  typed  by  the  computer  in  one 
of  several  type  faces. 

The  following  pages  contain  several  variations  of  each  of  the  three  paragraphs. 
All  you  have  to  do  is  pick  your  favorite  paragraphs^-one,  two  and  three — and  the  type 
face  you  want  to  use  for  your  individual  letter.   Please  be  sure  that  you  check  only 
one  option  for  each  paragraph  and  font. 

THE  NCSC  COMPUTERS  WILL  DO  THE  REST  FOR  YOU! 

Fill  out  the  bottom  of  this  form  with  your  name,  address,  city,  state  and  zip 
code  along  with  the  name  of  your  Congressional  representatives  and  your  Congres- 
sional District  (CD)  Number.   If  you  do  not  know  your  CD,  we  can  find  it  by  the 
Reoresentativels-name . 

Drop  this  whole  package  off  at  the  "Health  Care  Express"  Letter-Writing  desk 
by  the  escalator  in  the  NCSC  Registration  Desk  Lobby.   Come  back  later  in  the  day 
and  your  letter  will  be  ready  for  your  signature.   Please  do  not  mail  the  letter.   NCSC 
will  take  care  of  getting  it  to  the  Caravan. 

(PLEASE  PRINT) 


(Name) 


(Address) 


(City)  (State)  (Zip) 


(Congressional  representative's  Name)  (CD) 
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Paragraph  #1;A 

I  appeal  to  you  to  vote  to  protect  the  employer  mandate  in  any  health  reform  package  that 

is  adopted  by  the  Congress.   Without  the  mandate,  our  longtime  goal  of  universal  coverage  will 
never  be  resdized.^ 

Paragraph  #1/B 

As    a   constituent   of   your    district/state,    I    want    you    to    know    that    home   and 

community-based  long-term  care  is  vitally  important  to  older  Americans  who,  despite  Medicare, 
continue  to  spend  an  average  of  $2,803  in  out-of-pocket  medical  costs  each  year. 

Paragraph  #1/C 

The  single-payer  option  for  states  is  an  essential  component  in  the  final  health  bill. 

Without  such  an  option,  we  will  never  achieve  universal  comprehensive  health  care  that  is  cost 
efficient. 

Paragraph  ffl/D 

Pharmaceutical  costs  remain  the  largest  out-of-pocket  expense  for  the  elderly,  so  I  hope 


that  I  can  count  on  you  to  support  the  inclusion  of  a  prescription  drug  benefit  in  the  health 
reform  legislation  now  being  considered  by  Congress. 

Paragraph  #1/F 

I  am  writing  to  urge  you  to  support  the  bills  adopted  by  the  Senate  and  House  Labor 


Committees  plus  the  single-payer  health  care  bill  because  they  are  the  only  bills  that  provide 
long-term  care,  prescription  drug  benefits,  universal  coverage,  real  cost  containment,  and  an 
employer  mandate. 

Paragraph  #1/G 

My  message  is  simple:     vote  for  the  Senate  and  House  Labor  bills  which  contain 


universal  coverage,  long-term  care,  prescription  drug  benefits,  and  an  employer  mandate. 
Paragraph  #1/H 

I  hope  you  will  do  everything  you  can  to  make  sure  health  care  reform  comes  up  this 


session  of  Congress  and  goes  to  a  final  Floor  vote. 

Paragraph  #1/1 

For  more  than  33  years,  the  five  million  members  of  the  National  Council  of  Senior 


Citizens  have  pushed  for  national  health  care  reform.  We  are  counting  on  you  to  support 
legislation  that  includes  universal  coverage,  long-term  care  and  an  employer  mandate  that 
represents  real  cost  sharing  and  does  not  penalize  people  who  have  already  negotiated  for  decent 
health  care  benefits  with  their  employer. 


34 


Paragraph  fTllG 

The  people  who  are  without  health  care  in  this  nation  are  not  lazy  or  unemployed— 84 

percent  have  jobs  in  which  their  employer  is  content  to  work  them  long  hours  at  low  pay  and 
then  cut  them  loose-without  insurance— when  they  are  old,  sick  or  broken.  Its  wrong.  Its 
immoral.   And  I'm  counting  on  your  vote  to  make  it  right. 

Paragraph  #2/H 

When  it  comes  time  to  cast  your  vote,  I  urge  you  to  stand  firm  in  support  of  three  core 


provisions:  universal  coverage,  long-term  care,  and  real  cost  containment.  Long-term  care,  in 
particular,  is  an  issue  you  can  expect  to  hear  about  at  every  political  whistle-stop,  as  it  is  the 
issue  of  PRIMARY  importance  to  older  Americans  and  younger  Americans  with  parents, 
children  and  siblings  with  multiple  disabilities. 

Paragraph  #2/1 

The  three  leading  senior  citizen  organizations  in  the  U.S. -the  National  Council  of  Senior 


Citizens,  the  American  Association  of  Retired  Persons,  and  the  National  Council  on  Aging— all 
support  the  basic  elements  of  the  bills  adopted  by  the  Senate  and  House  Labor  Committees. 

Paragraph  #2/J 

For  the  Chamber  of  Commerce,  the  health  care  dd}ate  is  largely  a  matter  of  ideology. 


For  38  million  Americans,  however,  this  debate  is  about  life  and  death,  happiness  and  health, 
economic  security  and  personal  bankruptcy.  These  38  million  Americans  will  not  soon  forget 
how  you  cast  your  vote;  they  will  remember  at  the  polls  one  way  or  another. 

Paragraph  #2/K 

I  urge  you  to  do  everything  in  your  power  to  make  sure  home  and-community  based 


long-term  care  is  included  in  the  health  care  reform  bill  that  passes  Congress  this  year.  This 
issue  is  vital  to  middle-class  Americans  now  taking  care  of  disabled  children  and  aging  parents. 
It  is  vital  to  senior  citizens  who  fear  premature  death  in  Medicaid  nursing  homes.  And  it  is  the 
one  issue  I  can  guarantee  you  will  be  asked  about  at  every  whistle-stop  and  campaign  appearance 
you  make  this  summer  and  fall. 
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Paragraph  #3/H 

In  the  end,  I  hope  and  expect  you  to  do  the  right  thing  and  vote  in  fiavor  of  universal 

coverage,  long-tenn  care,  prescription  drug  benefits,  and  real  cost  containment. 

Pangrsph  Jf3/l 

Senior  citiz^s  vote  in  larger  numbers  than  any  other  group  in  the  nation,  and  there  are 

few  issues  we  c^  more  passionately  about  than  long-term  care.  1  hope  you  will  remember  that 
when  the  day  is  done  it  isn't  really  health  reform  unless  it  includes  long-term  care. 
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Mr.  McIntosh.  Thank  you.  I  appreciate  that.  I  think  I  know  who 
you're  referring  to,  and  I've  had  some  experience  with  them.  Let 
me  now  turn  to  our  next  witness,  Michele  Wells-Usher.  Michele  is 
here  from  the  Conch  Coalition  in  Florida.  Welcome. 

Ms.  Wells-Usher.  Thank  you.  Thank  you,  members  of  the  com- 
mittee and  Mr.  Mcintosh,  for  having  us  here.  I  just  would  like  to 
read  my  testimony  into  the  record.  Thank  you  for  granting  me  the 
time  to  express  my  concerns  of  myself  and  thousands  of  others  who 
feel  besieged  and  betrayed  by  the  questionable  activities  and  rela- 
tionships between  the  National  Oceanic  and  Atmospheric  Adminis- 
tration, Sanctuaries  and  Reserves  Division,  and  several  very  pow- 
erful special  interest  groups  who  receive  grants  and  financial  part- 
nerships from  NOAA.  I  am  here  on  behalf  of  all  of  those  who  be- 
lieve that  our  rights  as  taxpayers,  residents  and  voters  were  vio- 
lated by  the  activities  that  were  incurred  under  the  contract  you 
have  before  you. 

I  am  here  to  respectfully  but  urgently  request  that  a  special  over- 
sight investigation  be  commenced  immediately  into  the  special  re- 
lationship between  NOAA's  Sanctuaries  and  Reserves  Division,  and 
a  variety  of  NGO's,  nongovernment  organizations,  who  appear  to 
have  received  Federal  moneys  from  NOAA  to  successfully  defy  pub- 
lic opinion  and  citizens'  rights.  In  this  contract,  the  Nature  Conser- 
vancy got  paid  over  $40,000  by  NOAA  to  squash  our  right  to  hold 
a  county  referendum  vote  on  whether  we  wanted  100  percent  of  our 
county  to  become  a  Federal  park  under  NOAA's  control.  See  item 
17  on  the  third  page.  The  copies  of  the  contracts  you  have  been 
given  have  been  obtained  as  a  response  to  a  Freedom  of  Informa- 
tion Act  request  regarding  the  Nature  Conservancy  group  and  the 
FKNMS.  Public  Law  101-605. 

Since  then,  we  have  made  several  FOIA  requests  regarding  other 
NGO's.  And  none  of  these  FOIA's  to  date  have  been  answered.  We 
believe  that  the  Sanctuaries  and  Reserves  Division  is  intentionally 
delaying  our  requests  and  wondering  why  the  NOAA  legal  counsel 
are  supposedly  retaining  all  of  our  FOIA  requests,  induing  the  re- 
quest regarding  the  Columbus-Eisland  grounding  incident  of  Au- 
gust 1994. 

Furthermore,  we  recently  became  aware  that  the  county  super- 
visor of  elections,  Harry  L.  Sawyer,  has  notified  the  State  Attor- 
ney's Office  of  a  poll  that  was  done  by  a  marketing  group  hired  by 
the  Nature  Conservancy,  who  illegally  used  voter  registration  lists 
to  obtain  names  for  their  survey  on  the  FKNMS.  With  federally 
funded  tactics  such  as  this,  how  can  we  possibly  have  a  governance 
of  the  people  and  by  the  people?  It  is  totally  unfair  that  we  find 
our  strictly  volunteer  efforts  of  self-determination  and  commitment 
to  our  resources  are  being  usurped  by  those  who  get  paid  our  tax 
dollars  to  thwart  us.  Something  is  very,  very  wrong  here. 

We  believe  this  provides  ample  reason  to  investigate  the  nature 
and  the  real  intent  of  this  federally  mandated  comprehensive  man- 
agement plan  that  NOAA  seeks  to  impose,  along  with  their  power- 
ful and  collusive  so-called  pgirtnership  groups  who  we  believe  di- 
rectly contradict  and  defy  what  Congress  intended  and  what  the 
public  residents  deserved. 

The  residents,  taxpayers  and  citizens  of  Monroe  County  are  out- 
raged by  this  blatant  disregard  for  their  rights.  Please  do  not  allow 
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this  agency  to  squander  our  tax  dollars  on  self-perpetuation  and 
unneeded  bureaucratic  expansion.  Please  resolve  to  fix  what  is  bro- 
ken and  not  what  isn't.  Please  don't  let  this  become  a  crisis  of 
human  and  civil  rights.  Please  give  us,  the  people  of  this  commu- 
nity, the  chance  to  manage  our  resources  ourselves  and  investigate 
this  activity  now. 

I  would  also  just  like  to  state,  after  listening  to  some  df  the  testi- 
mony here,  that  the  victims  are  all  of  us.  And  I  would  urge,  espe- 
cially those  who  find  that  this  committee  action  questionable,  to 
take  a  long  look  at  the  witnesses  sitting  here — the  people  who  are 
volunteers  who  do  not  receive  Grovemment  funds,  but  are  here  to 
testify  on  behalf  of  other  people  who  cannot  afford  to  lobby  against 
their  own  tax  dollars. 

[The  attachments  to  the  prepared  statement  of  Ms.  Wells-Usher 
follow:] 
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Volunteer  Program 
-T-i        A^  4!^^  ■  Florida  Keys  National  Marine  Sanctuary 

Nature^  -^f^'  9499  Overseas  Highway 

conservancy         '^t^m.'  Marathon   FL  33050 

*-  ^  -^^'  305/743-2437 

Fax    305/743-2357 


October  25,  1993 


Ma.  June  Cradick 

NOAA 

Sanctuaries  and  Reserves  Division 

1305  East-West  Highway 

N/0F012  ;  12th  Floor 

Silver  Spring,  MD   30910 

RE:   NA370M0122_  Cooperative  Agreement 
Dear  June: 


Septe 
coope 


^ifr^ioo*^"^  enclosed  an  original  and  two  copies  of  the  July  - 
mber  1993  performance  report  for  the  above  referenced 
rative  agreement.  i'>i«iiiv.Bu 

seoarlte  "co  Jr^";  h°"'''%°^  '^^^  ''''^""  Conservancy  will  send  under 
separate  cover  the  performance  report  for  the  Public  Affairs 
Manager.  The  Nature  Conservancy's  Arlington,  Virginia  headquarters 
office  will  forward  under  separate  cover  the  financial  report 

Thank  you. 

Best  Regards^,,^ 

Mary  Enstrom 

Volunteer  Program  Coordinator 
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U.S.  DEPARTMENT  OF  COMMERCE 
PROCUREMENT  REQUEST 


I.  IHVOICE  iOO'tii  K  •lOUKITIOn  NUUtllt 

Department   of  Commerce 

NOAA   Grants    Management    Division    !      NC-ND2240-3-00305 

Attn:    OA32  ,SSMC-2  ,  5th    floor  '  •.  kuot  mauivnoM  otn: 

1335    East-West    Highway  ' 

Silver    Spring,    MD      20910 [ 


OAOIH  lOUHCE 


The  Nature  Conservancy 
201  Front  Street 
Post  Office  Box  4958 
Key  West,  Florida   33041 


I.  $Hi»  TO:  lUM  •Wt/AMm  n«.-m«  !!••«/>«  m  Pwmt9 

S2une   as    «8 


.  lu'lOrCII  lOtMTIFIUnON  NUUICII  (UNI 


L  ■iguitmoNia  contact  mwon: 

June  Cradick 


ETIlCfHOMt  NO. 
02/606-4016 


To  support  volunteer,  outreach  anc 
public  affairs  programs  for  the 
Florida  Keys  NAtional  Marine 
Sanctuary 

SRD  Procurement  #  93-202 

Coop.  Agr.    #    NA37CM0122-0r^ 


44,100. 


ll.fOI.  POINT 


n.  OOCOUKT  TIltHI 


n.  moun  urycNT 


44,100 


f.  maUIST  QIIIVIIIT  IT:  >|    OfUVKT  OATt 

March    1,    1993 


IT.  UT1MAT10  rmiONT 


I  ctniry  r*l  I^f4t  in  t.*il«ei«  »t*4  fi'  !»»#  4I)o*i  ii«ri  tn  n*o«jM^  Tt 

,.VM...^.V:.V  .......  A^.^^      fiT^Z-^     ififiy   'CC 

0.  TiTy  or  ncoueii  «urMOAijiNoajrnci»i.    |^ii.i»<sni  .  '■"" 

;02/606-4111 


rilK  0>  MOM: 

lief,     SRD 


%^>fc6  6JiJ^ 


fr^ONi 

2p2/606-45^6 
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ACCOUNTINO  CLASSiPICAnON 


ND2240/8K15B3712/4113 


OlSTMIIunoN 


100% 


.  CCtAWNCU  ANO  MMAMt 


u«coMw«ei»  i:w 
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NOAA  PERFORMANCE  REPORT  FOR  ODABTER  EKDING  SEPTEMBER  30.  1993 

This  report  covers  the  period  of  July  l-September  30,  1993.  It 
includes  tasks  described  in  the  agreed  upon  work-plan,  and  other 
tasks  outside  of  the  work  plan.  The  tasks  below  represent 
approxinately  30%  of  my  entire  workload  for  the  quarter: 

1.  Finalized  pro-sanctuary  ad  in  cooperation  with  Rob  Fiengold  of 
Marathon  NOAA  office. 

2.  Discussed  public  relations  needs  of  the  Sanctuary  with  Marci 
Roth,  new  organizer  for  the  Center  for  Marine  Conservation. 

3.  Drafted  county  Mayor  Jack  London's  testimony  to  be  given  to 
U.S.  Congressional  Joint  Hearing  of  the  House  Merchant  Marine  and 
Fisheries  Committee  and  Committee  on  Natural  Resources,  concerning 
the  crisis  in  Florida  Bay  and  the  importance  of  a  healthy  marine 
environment  to  the  economy  of  the  Florida  Keys. 

4.  Drafted  testimony  of  Scott  Marr,  President  of  the  Keys 
Federation  of  Chambers  of  Commerce,  to  be  given  to  Congressional 
Oversight  Committee.  Testimony  stressed  the  importance  of  a 
healthy  marine  environment  to  the  Keys  tourism  industry. 

5.  Worked  with  Chris  Fleisher,  member  of  Tourist  Development 
Council,  in  drafting  testimony  to  Congressional  Hearing. 

6.  Assisted  Karl  Lessard,  commercial  fisherman,  with  testimony  to 
Congressional  Hearing  stressing  the  importance  of  healthy  marine 
habitat  to  the  future  of  the  commercial  fishing  industry. 

7.  Identified  "Local  Economic  Interests  Panel,"  and  assisted 
Charlene  Daugherty,  senior  staff  person  for  House  Natural  Resources 
Committee,  organize  panel. 

8.  July  28 , pro-Sanctuary  ad  (referenced  above)  ran  in  Keynoter, 
the  day  before  SAC  meeting. 

9.  July  29,  pro-Sanctuary  ad  ran  in  Key  West  Citizen  the  day  of 
Sanctuary  Advisory  Council  (SAC)  meeting. 

10.  Developed  "Florida  Bay  and  Monroe  County  Economy"  fact  sheet, 
linking  the  importance  of  a  healthy  marine  ecosystem  to  the  economy 
of  Monroe  County.  Distributed  to  Congressional  Oversight  Committee 

members . 

11.  Attended  Congressional  Hearing  concerning  Florida  Bay, 
Assisted  in  coordinating  "Local  Economic  Interests  Panel." 

12.  Began  developing  "Regulation  Workshop"  idea  with  Billy  Causey. 

13.  US  1  radio  re-ran  "prop-dredging  round  table  discussion"  on 
"Key  Issues  with  Bill  Becker  Show"  referenced  in  last  Quarterly 

Report . 


■>•/ 
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14.  Met  with  Vernon  Silver,  reporter  for  Key  West  Citizen,  to 
publicize  Bay  Watch  Program  being  developed  in  cooperation  wit' 
NOAA  personnel  (prinarily  Hary  Enstrom) .  Generated  front  page, 
headline  story. 

15.  Worked  with  member  of  Keys  Deanery  to  develop  a  resolution 
lending  support  to  "local,  state  and  federal  agencies ...  for  the 
purpose  of  immediately  implementing  corrective  measures  in  order  to 
stop  the  deterioration  of  water  quality  in... Florida  Bay,  and  the 
coral  reefs..."  Adopted  by  the  Diocese  of  Southeast  Florida  at  it.T 
Twenty-Fourth  Annual  Convention.  Generated  two  articles  in  the 
local  media. 

16.  Met  with  State  Senator  Daryl  Jones  in  order  to  become 
acquainted.  Discussed  issue  surrounding  Florida  Bay  and  the  Florida 
Keys  National  Marine  Sanctuary. 

~^  -^  17.  Developed  and  directed  plan  tc>  counter  opposition's  push  for  a 

county-wide  referendum  against  the  establishment  of  the  Sanctuary. 
Recruited  local  residents  to  speak  out  against  referendum  at  two 
Board  of  County  Commissioners  hearings.  Organized  planning 
conference  call  with  members  of  the  Center  for  Marine  Conservation, 
the  Wilderness  Society,  and  the  Nature  Conservancy  to  discuss  plan. 
Plan  was  successful  in  blocking  referendum  (a  3-2  vote) ,  and 
gejierated  many  positive  articles  and  editorials  using  many  of  the 
messages  discussued  in  plan. 

18.  Developed  sanctuary  T-shirt  plan  for  implementation  when 
funding  source  is  identified. 

19.  Met  with  Ben  Woodson,  managing  partner  of  Little  Palm  Island 
Resort,  to  discuss  working  together  on  project  to  promote  the 
sustainable  uses  of  Keys  marine  resources.   Discussions  continue. 

-^  20.  Met  several  times  with  NOAA  and  DEP  staff  to  discuss  and 

develop  a  campaign  plan  for  educating  the  public,  and  generating 
public  support  for  the  Sanctuary  at  the  upcoming  public  hearings  on 
the  final  draft  management  plan.  More  about  this  in  my  next 
report . 

21.  Began  compiling  and  updating  a  data-base  list  of  Sanctaury 
supporters  to  be  used  in  up-coming  public  hearing  campaign. 


■i> 
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Mr.  McIntosh.  Thank  you  very  much.  I  think  you've  summed  up 
the  concern  that  a  lot  of  us  have.  Let  me  state,  the  buzzer  you 
heard  was  a  bell  to  go  vote.  I  will  stay  here  until  one  of  the  other 
Members  comes  back.  And  we'll  keep  taking  testimony  that  way  so 
we  don't  interrupt  it.  Also,  I'd  like  to  seek  unanimous  consent  that 
if  Senator  Specter  comes,  we  may  have  to  recess  this  panel — Sen- 
ator Simpson  comes.  Boy,  once  you  make  a  mistake,  it  sticks  with 
you. 

When  Senator  Simpson  comes,  we  may  need  to  recess  this  panel 
or  the  third  panel  in  order  to  hear  his  testimony.  Seeing  no  objec- 
tion, that  will  be  the  process  we  use  for  the  remainder  of  the  hear- 
ing. OK,  our  next  witness  will  be  Mr.  Amos  Eno,  executive  director 
of  the  National  Fish  and  WildUfe  Foundation.  Mr.  Eno. 

Mr.  Eno.  Thank  you,  Mr.  Ch£iirman.  At  11  a.m.  yesterday,  I  re- 
ceived information  about  your  request  for  a  representative  of  the 
foundation  to  testify  at  todaj^s  2  p.m.  hearing  on  taxpayer  funded 
political  advocacy.  I  received  the  request  from  the  committee  at 
4:15  p.m.  yesterday.  Given  the  remarkably  short  leadtime,  I'll  at- 
tempt to  answer  the  questions  you've  asked  in  your  letter,  as  well 
as  provide  basic  background  on  the  foundation. 

First,  let  me  state  that  we  welcome  the  opportunity  to  testify  and 
to  set  the  record  straight  about  the  foundation.  The  statements 
made  about  the  foundation  at  your  press  conference  last  week  and 
other  forums  previously  represent  extreme  distortions  of  fact  and 
grossly  mischaracterize  our  mission  and  activities. 

To  begin,  the  foundation  was  created  by  Congress  in  1984  to  fos- 
ter public /private  partnerships  that  could  further  fish  and  wildHfe 
conservation  in  nonregulatory  ways.  We  were  authorized  to  receive 
Federal  funds  which  we  award  as  challenge  grants.  By  law,  all 
grants  must  be  matched  on  a  one-to-one  basis  by  non-Federal 
ftinds. 

We  have  a  track  record  of  securing  better  than  $2  in  non-Federal 
funds  for  every  Federal  dollar  awarded.  We  do  not  use  any  appro- 
priated funds  for  our  own  operations  or  overhead.  All  operating 
funds  are  raised  privately.  We  do  not  lobby.  We  do  not  fund  lobby- 
ing or  litigation,  and  we  do  not  engage  in  it  ourselves. 

We  are  a  nonpartisan  organization  with  a  bipartisan  board  of  di- 
rectors that  simply  seeks  a  better  way,  a  nonregulatory  way  to  con- 
serve our  fish  and  wildlife  resources.  Our  philosophical  niche  dif- 
fers fi*om  most  of  the  conversation  community.  We  attempt  to  cre- 
ate partnerships.  We  try  to  use  our  funds  to  get  people  working  to- 
gether, which  obviates  the  need  for  advocacy  and  litigation. 

It  would  be  naive  to  think  that  we  can  do  this  in  every  situation. 
But  we  have  a  proven  track  record  of  helping  when  people  are 
ready  to  come  to  the  table  and  try  something  different.  Among  our 
partners  in  conservation  are  corporations  like  Georgia  Pacific, 
Exxon  and  Dow,  local  communities  and  school  districts.  State  and 
Federal  agencies,  hunting  and  fishing  enthusiasts  and  environ- 
mental groups. 

It  would  seem  to  me  that  an  organization  that  stretches  Federal 
money,  creates  nonhtigious  models  for  conservation  and  raises  all 
of  its  own  operating  funds  from  private  sources  should  be  em- 
braced, not  excoriated.  Now,  to  address  your  six  questions  directly. 
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Regarding  the  March  15  memo  to  our  board,  there's  not  much  of 
a  story  to  tell. 

At  the  request  of  the  Secretar^s  office,  we  passed  along  informa- 
tion regarding  the  National  Biological  Service  to  our  board  in  case 
they  wanted  to  express  their  opinions  as  private  citizens.  Please 
note,  the  memo  states  clearly  the  foundation  cannot  lobby,  and  that 
any  actions  that  they  might  take  cannot  be  taken  as  representing 
the  foundation  or  its  board  of  directors. 

I  am  only  aware  of  one  letter  that  was  generated  as  a  result  of 
this  memo,  and  it's  attached  for  the  record.  No.  2,  the  foundation 
does  not  fund  political  advocacy  or  litigation  of  any  kind.  Our  grant 
guideUnes,  which  are  attached,  state  "the  foundation  will  not  fund 
political  advocacy  or  litigation  of  any  kind."  All  grantees  must  sign 
an  agreement  acknowledging  that  the  grant  involves  an  award  of 
Federal  funds  and  may  not  be  used  for  litigation  and  lobbying  ac- 
tivities. 

Finally,  all  grantees  are  required  to  understand  and  comply  with 
0MB  circular  A- 122  which  prohibits  the  use  of  Federal  funds  in 
lobbying.  Grantees  are  required  to  submit  quarterly  reports  con- 
cerning their  use  of  Federal  funds,  and  the  foundation  will  not  pay 
overhead,  operating  expenses,  or  indirect  expenses,  thereby  elimi- 
nating the  potential  for  grantees  to  use  Federal  funds  for  political 
advocacy  or  litigation. 

Our  grant  guidelines  prohibiting  lobbying  and  litigation  were 
made  even  more  explicit  earlier  this  year.  We  now  require  all 
grantees  to  inform  us  if  they  are  involved  with  litigation  not  relat- 
ed to  the  project.  Finally,  to  make  sure  no  particular  political  agen- 
da is  being  pursued  under  a  foundation  grant,  we  require  a  broad 
range  of  technical  reviews  for  every  project,  including  reviews  from 
relevant  commodity  interests. 

No.  3,  the  foundation  does  not  receive  Federal  grants  for  our  own 
internal  use.  We  receive  federally  appropriated  funds  that  we  dis- 
burse as  challenge  grants.  Over  the  past  2  years,  the  foundation 
committed  approximately  $18  million  in  federally  appropriated  dol- 
lars as  challenge  grants. 

These  Federal  funds  were  matched  by  more  than  $48.5  million 
in  non-Federal  funds,  and  all  this  money  went  to  on-the-ground 
conservation  projects.  None  of  the  funds  were  used  directly  or  indi- 
rectly to  finance  political  advocacy.  We  do  not  use  federally  appro- 
priated funds  for  our  own  operations. 

No.  4,  the  foundation  is  a  private,  501(c)(3)  organization  created 
by  an  act  of  Congress.  We  have  been  reauthorized  by  Congress  five 
times  since  1984.  We  have  a  15-member  board  of  directors  that's 
appointed  by  the  Secretary  of  the  Interior,  and  we  have  no  affiU- 
ates. 

No.  5,  the  foundation  reports  to  Congress  every  year  regarding 
our  activities  and  our  finances.  This  report  takes  the  form  of  our 
annual  report  and  our  testimony  before  our  Authorization  and  Ap- 
propriations Committees,  as  well  as  providing  other  information 
that's  specifically  requested.  The  annual  report  lists  and  describes 
all  grants  that  have  been  made  in  that  fiscal  year  and  details  our 
annual  audit.  In  addition,  we  were  subject  to  an  audit  by  the  In- 
spector General  of  the  Department  of  the  Interior  in  1993.  None, 
I  repeat,  none  of  our  audits  have  ever  produced  a  finding. 
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No.  6,  the  foundation  has  made  1,207  grants  to  491  different  en- 
tities. This  includes  363  private  organizations  ranging  from  the  Ne- 
vada Cattlemen's  Association  to  the  Environmental  Defense  Fund, 
66  State,  county,  and  provincial  agencies,  11  Federal  or  interstate 
agencies  and  51  colleges  and  universities. 

Honestly,  I  have  no  idea  how  many  of  these  groups  have  ever  or 
now  or  may  engage  in  political  advocacy.  I  do  know  that  our  grants 
are  secured  to  prevent  the  use  of  Federal  funds  for  such  advocacy. 
Our  mission  is  to  find  nonregulatory  solutions  to  complex  national 
resource  issues.  To  do  this,  the  players  must  come  to  the  table, 
they  must  commit  to  trying  a  nonconfrontational  approach  to  re- 
solving an  issue.  We  apply  no  political  litmus  test,  nor  do  I  think 
we  should. 

I  hope  this  answers  the  questions  of  the  committee.  I  reiterate — 
we  want  to  set  the  record  straight  and  end  the  disinformation  cam- 
paign of  a  few  against  the  foundation.  We  do  not  have  a  stable  of 
well-heeled  lobbyists  prowling  the  Halls  of  Congress.  We  do  not 
have  a  fancy  press  operation  to  get  the  word  out  about  what  we 
do. 

We  rely  on  our  track  record,  of  on-the-ground  accomplishments 
to  speak  for  us.  And  we  count  on  the  fairness  of  Congress  to 
thoughtfully  evaluate  our  performance.  And  I  hope  this  faith  is  not 
misplaced.  I  have  submitted  a  more  detailed  statement  to  accom- 
pany this  for  the  hearing  record.  And  I  welcome  any  questions  the 
committee  has. 

[The  prepared  statement  of  Mr.  Eno  follows:! 
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1 120  CONNECTICUT  AVENUE,  NW 

SUITE  900 

WASHINGTON,  D.C  20056 

(202)  857-0166  FAX  (202)  857-0162 


June  29,  1995 

The  Honorable  David  M  Mcintosh 

Chairman 

Subcommittee  on  Economic  Growth,  Natural  Resources,  and  Regulatory  Affairs 

Committee  On  Government  Reform  and  Oversight 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Chairman  Mcintosh: 

At  11 :  00  am  yesterday,  I  received  information  about  your  request  for  a  representative  from  the 
National  Fish  and  Wildlife  Foundation  to  testify  at  today's  2:00  pm  hearing  on  "taxpayer  funded 
political  advocacy."  I  received  the  request  from  the  Committee  at  4: 1 5  pm  yesterday.  Given  the 
remarkably  short  lead  time  involved,  I  will  attempt  to  answer  the  questions  you  have  asked  in 
your  letter,  as  well  as  provide  background  information  about  the  Foundation 

First,  let  me  state  that  we  welcome  the  opportunity  to  testify  and  set  the  record  straight  about  the 
Foundation.  The  statements  made  about  the  Foundation  at  your  press  conference  last  week  and 
in  other  forums  previously  are  generally  extreme  distortions  of  fact  that  grossly  mischaracterize 
our  mission  and  our  activities. 

To  begin,  the  National  Fish  and  Wildlife  Foundation  was  created  by  Congress  in  1984  to  foster 
public-private  partnerships  that  could  further  fish  and  wildlife  conservation  in  non-regulatory 
ways.  We  are  authorized  to  receive  federal  funds,  which  we  award  as  challenge  grants.  By  law, 
all  grants  must  be  matched  on  a  one-to-one  basis  by  non-federal  funds,  and  we  have  a  track 
record  of  securing  better  than  $2  in  non-federal  funds  for  every  dollar  of  federal  funds  awarded. 
We  do  not  use  any  appropriated  funds  for  our  own  operations  or  overhead  ~  all  operating  funds 
are  raised  privately.  We  do  not  fund  lobbying  or  litigation,  nor  do  we  engage  in  it  ourselves.  We 
are  a  non-partisan  organization  with  a  bipartisan  Board  of  Directors  that  simply  seeks  a  better 
way  to  conserve  our  nation's  fish  and  wildlife  resources. 

Our  philosophical  niche  differs  from  most  in  the  conservation  community    We  attempt  to  create 
partnerships    We  try  to  use  our  funds  to  get  people  working  together,  which  can  obviate  the  need 
for  advocacy  or  litigation    It  would  be  naive  to  think  that  we  can  do  this  in  every  situation,  but 
we  have  a  proven  track  record  of  helping  when  people  are  ready  to  come  to  the  table  and  try 
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something  different.  Among  our  partners  in  conservation  are  corporations  like  Georgia-Pacific, 
Exxon  and  Dow,  local  communities  and  school  districts,  state  and  federal  agencies,  hunting  and 
fishing  enthusiasts  and  environmental  groups.  It  would  seem  to  me  that  an  organization  that 
stretches  federal  money,  creates  non-litigious  models  for  conservation,  and  raises  all  of  its 
operating  fiands  fi'om  private  sources  should  be  embraced,  not  excoriated. 

Now  to  address  your  six  questions  directly: 

1)  Regarding  the  March  15  memo  to  our  Board,  there  is  not  much  of  a  story  to  tell.  At  the 
request  of  the  Secretary's  office,  we  passed  along  information  regarding  the  National 
Biological  Service  to  our  Board  in  case  they  wanted  to  express  their  opinions  as  private 
citizens.  Please  note  that  the  memo  itself  cleariy  states  that  the  Foundation  cannot  lobby 
and  that  any  actions  that  they  might  take  could  not  be  taken  as  representing  the 
Foundation  or  its  Board  of  Directors.  I  am  only  aware  of  one  letter  that  was  generated  as 
a  result  of  this  memo,  and  it  is  attached  for  the  record. 

2)  The  National  Fish  and  Wildlife  Foundation  does  not  fund  political  advocacy  or  litigation  of 
any  kind.  Our  grant  guidelines  (attached)  state  that  "NFWF  will  not  fund  political 
advocacy  or  litigation  of  any  kind."  All  grantees  must  sign  an  agreement  acknowledging 
that  the  grant  involves  an  award  of  federal  funds  that  may  not  be  used  for  litigation  or 
lobbying  activities.  Finally,  all  grantees  are  required  to  understand  and  comply  with  0MB 
Circular  A- 122,  which  prohibits  the  use  of  federal  funds  in  lobbying.  Grantees  are 
required  to  submit  quarteriy  reports  concerning  their  use  of  federal  funds,  and  the 
Foundation  will  not  pay  overhead,  operating  expenses,  or  other  indirect  expenses, 
eliminating  the  potential  for  a  grantee  to  use  our  federal  funds  for  political  advocacy  or 
litigation. 

Our  guidelines  prohibiting  lobbying  and  litigation  were  made  even  more  explicit  in  earlier 
this  year.  We  also  now  require  that  all  grantees  inform  us  if  they  are  involved  with 
litigation  not  related  to  the  project.  Finally,  to  make  sure  that  no  particular  political 
agenda  is  being  pursued  under  a  Foundation  grant,  we  require  a  broad  range  of  technical 
reviews  for  every  project,  including  reviews  from  relevant  commodity  interests. 

3)  The  National  Fish  and  Wildlife  Foundation  does  not  receive  federal  grants  for  our  own 
internal  use.  We  receive  federally-appropriated  funds  that  we  disburse  as  challenge  grants. 
Over  the  past  two  years,  the  Foundation  committed  approximately  S18  million  in  federally 
appropriated  funds  as  challenge  grants.  These  federal  fiands  have  been  matched  by  more 
than  $40  million  in  non-federal  funds  and  all  this  money  has  gone  on-the-ground  for 
projects.  None  of  these  fijnds  were  used  directly  or  indirectly  to  finance  political 
advocacy.  We  do  not  use  federally-appropriated  fijnds  for  our  operations. 

4)  The  National  Fish  and  Wildlife  Foundation  is  a  private,  501(c)(3)  organization  created  by 
act  of  Congress  (16  U.S.C  Sections  3701-3709).  We  have  been  reauthorized  by 
Congress  five  times  since  1984  and  we  have  a  15-member  Board  of  Directors  that  is 
appointed  by  the  Secretary  of  Interior.  We  have  no  affiliates. 
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5)  The  National  Fish  and  Wildlife  Foundation  reports  to  Congress  every  year  regarding  our 
activities  and  finances.  This  report  takes  the  form  of  our  annual  report  and  our  testimony 
before  our  authorization  and/or  appropriation  committees,  as  well  as  providing  any  other 
information  that  is  specifically  requested  The  annual  report  lists  and  describes  all  grants 
that  have  been  made  in  that  fiscal  year  and  details  our  annual  audit.  In  addition,  we  were 
the  subject  of  an  audit  by  the  Inspector  General  of  the  Department  of  the  Interior  in  1993. 
Not  one  of  these  audits  has  ever  produced  a  finding. 

6)  The  National  Fish  and  Wildlife  Foundation  has  made  1207  grants  to  491  different  entities. 
This  includes  363  private  organizations  (ranging  fi^om  the  Nevada  Cattlemen's  Association 
to  the  Environmental  Defense  Fund),  66  state,  county  or  provincial  agencies,  1 1  federal  or 
interstate  agencies,  and  5 1  colleges  or  universities.  Honestly,  I  have  no  idea  how  many  of 
these  groups  have  ever,  are  now,  or  may  ever  engage  in  political  advocacy    But  I  do 
know  that  our  grants  are  secured  to  prevent  use  of  federal  funds  for  advocacy    Our 
mission  is  to  find  non-regulatory  solutions  to  complex  natural  resource  issues.  To  do  this, 
the  players  must  come  to  the  table  and  they  must  commit  to  trying  a  non-confrontational 
approach  to  resolving  an  issue.  We  apply  no  political  litmus  test  nor  do  I  think  we  should. 

I  hope  that  this  answers  the  questions  of  the  Committee  I  reiterate  —  we  want  to  set  the  record 
straight  and  end  the  disinformation  campaign  of  a  few  against  the  Foundation  We  do  not  have  a 
stable  of  well-heeled  lobbyists  prowling  the  Halls  of  Congress  and  we  do  not  have  a  fancy  press 
operation  to  get  the  word  out  about  what  we  do.  We  rely  on  our  track  record  of  on-the-ground 
accomplishments  to  speak  for  us  and  we  count  on  the  fairness  of  Congress  to  thoughtfully 
evaluate  our  performance    I  hope  this  faith  is  not  misplaced. 

I  ask  to  submit  a  more  detailed  statement  to  accompany  this  statement  in  the  Hearing  record,  and 
I  welcome  any  questions  the  Committee  might  have. 

Sincerely, 

Amos  S.  Eno 
Executive  Director 
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TESTIMONY  OF  AMOS  S.  ENO 

ON  BEHALF  OF  THE  NATIONAL  FISH  AND 

WILDLIFE  FOUNDATION 


BEFORE 
HOUSE  SUBCOMMITTEE  ON  NATIONAL  ECONOMIC  GROWTH 


JUNE  29, 1995 
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Mr.  Chairman  and  members  of  the  Subcommittee;  thank  you  for  the  opportunity  to 
testify  today.   I  received  your  request  about  4:15  P.M.  yesterday. 

I  am  Amos  S.  Eno,  Executive  Director  of  the  National  Fish  and  Wildlife  Foundation.  I 
believe  this  hearing  is  about  change  -  not  running  the  federal  government  in  the  same 
old  way.  I  support  that  objective.   I  also  believe  it  is  the  same  goal  Congress  intended 
when  it  created  the  National  Fish  and  Wildlife  Foundation  -  to  bring  private  sector 
involvement  to  the  federal  government  -  to  team  the  rigid  bureaucracy  with  the 
imagination,  infusion  of  private  capital,  and  new  technology  of  the  private  sector.  I 
submit  that  the  Foundation  has  been  true  to  that  mission.  Our  record  clearly 
demonstrates  that  we  have  met  the  Foundation's  Congressional  mandated  goal:  to  help 
the  Federal  fish  and  wildlife  establishment  and  the  private  sector  work  together  in  a  new 
and  more  effective  fashion.  That  was  the  goal  given  to  the  Foundation  by  Congress  in 
1984  and  signed  into  law  by  President  Reagan.  That  is  the  goal  that  we  have  faithfully 
achieved  in  dozens  of  different  issue  areas. 

Congress'  vision  for  the  Foundation  was  that  the  conservation  of  this  nation's  natural 
resources  could  be  done  through  mutually  agreed  upon  partnerships,  and  did  not  have 
to  be  something  imposed  by  the  federal  government  on  states  and  private  citizens.  The 
Foundation's  charge  from  the  first  day  was  to  bring  the  private  sector  to  the  table  to 
build  private/federal  partnerships,  and  for  more  than  ten  years  we  have  done  just  that. 

Let  me  illustrate: 

I  In  1992,  the  Fish  and  Wildlife  Service  (FWS)  listed  the  Karner  blue  butterfly  as  an 
Endangered  Species.  By  1 994,  the  forest  products  industry  in  Wisconsin  was  deeply 
concerned  that  this  listing  was  going  to  impact  the  commercial  profitability  of  some 
100,000  acres  of  timber  industry  lands,  and  even  a  greater  total  amount  of  acreage  on 
private,  county,  and  state  held  commercial  timber  lands.   Industry's  primary  concern 
was  that  the  scientific  basis  for  Karner  Blue  Butterfly  management  was  inadequate,  and 
that  poor  information  would  be  used  in  development  of  management  plans.  So,  in  1 994 
a  dozen  corporate  timber  interests  approached  the  Foundation,  which  they  respected  as 
being  able  to  act  as  an  honest  broker,  to  help  ensure  that  the  best  available  infomnation 
would  be  used  in  development  of  the  Habitat  Conservation  Plan  (HCL)  being  prepared 
by  the  FWS  for  the  Karner  blue.  Since  that  time,  the  Foundation  has  matched  industry 
funds  with  our  federal  funds  for  five  projects  specifically  addressing  top  priority  research 
and  management  needs.  With  Foundation  leadership,  the  Karner  blue  butterfly  HCP  will 
be  based  on  state  of  the  art  science,  and  will  include  the  input  from  both  the  private  and 
public  sector  -  an  essential  ingredient  for  success.  These  kinds  of  projects  are  what  the 
Foundation  does  best.  We  become  involved  where  historically  there  have  been  only 
conflicts  between  industry  and  the  federal  agencies  with  regulatory  authority,  and 
provide  funds  and  a  cooperative  environment  that  avoids  lawsuits. 

II  Another  example  involves  the  Foundation's  role  with  the  wind  power  industry. 
Electricity  produced  with  wind  turbines  is  clean,  renewable  and  cost  competitive. 
However,  birds,  particularly  raptors  such  as  the  Golden  Eagle,  occasionally  collide  with 
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turbines  and  are  killed.   In  1990,  the  U.S.  Fish  and  Wildlife  Service  was  threatening  to 
shut  down  the  wind  power  industry  on  the  basis  of  a  small  number  of  raptor  deaths. 
The  Foundation  intervened,  however,  and  turned  an  unfortunate  conservation  and 
potentially  disastrous  economic  predicament  into  a  win-win  situation.  The  Foundation 
formed  a  partnership  with  KENETECH  Windpower,  the  largest  domestic  producer  of 
electricity  from  windpower,  and  helped  Kenetech  design  and  implement  a  research 
program  to  determine  why,  and  under  what  conditions  raptors  collide  with  turbines.  This 
project  offers  real  hope  for  both  reducing  raptor  collisions  and  allowing  expansion  of  the 
wind  power  industry.  Again,  the  Foundation  turned  a  contentious  issue  into  an 
environmental,  economic,  and  political  success. 

Ill  For  many  years,  harbor  porpoises  have  been  killed  in  sink  gillnets  used  by 
commercial  fishermen  to  fish  for  cod  in  the  Gulf  of  Maine.  Recently,  as  the  populations 
of  harbor  porpoises  have  plummeted,  the  National  Marine  Fisheries  Service  has 
concluded  that  the  fishing  industry  must  significantly  reduce  its  take  of  these  marine 
mammals.  The  industry  had  been  working  on  a  technological  fix  (pingers),  and  was 
convinced  that  this  device  nearly  eliminated  the  take  of  porpoises,  but  there  existed  no 
compelling  scientific  evidence  to  that  effect.  Faced  with  crippling  regulations  on  the 
industry,  and  unable  to  get  the  NMFS  to  accept  previous  scientific  investigations  on  the 
pingers,  the  Foundation  provided  industry  with  nearly  their  last  hope.  At  a  heated 
session  in  Boston  in  the  Spring  of  1 994,  the  Foundation  was  able  to  get  members  of  the 
industry,  the  academic  community,  the  New  England  Aquarium  and  the  NMFS  to  agree 
to  a  definitive  scientific  experiment  on  the  devices.  Using  a  grant  from  the  Foundation 
and  funds  from  the  NMFS,  an  experiment  was  carried  out  in  the  Fall  of  1994  that 
indicated  the  pingers  worked  remarkably  well  (almost  no  porpoises  were  taken  in  nets 
with  active  pingers).  This  experiment,  made  possible  by  the  Foundation,  may  save  this 
industry  and  hundreds  of  private  sector  jobs. 

These  and  dozens  of  other  examples  indicate,  that  the  small  federal  appropriations 
made  to  the  Foundation  have  allowed  us  to  accomplish  the  goal  Congress  established 
for  us,  which  has  been  to  bring  "change"  to  the  federal  resource  establishment  and  build 
new  partnerships  in  the  private  sector.  Just  one  relatively  small  series  of  lawsuits  over 
an  endangered  species  issue  between  the  FWS  and  some  industry  segment  would 
dwarf  all  the  appropriations  ever  given  to  the  Foundation. 

Note  that  the  total  amount  of  U.S.  federal  funds  appropriated  to  the  Foundation 
over  ten  years  is  less  than  the  cost  associated  with  the  potential  for  disruption 
from  any  one  of  these  individual  resource  issues  or  a  lawsuit  over  these  or  a 
myriad  of  other  issues  where  the  Foundation  has  intervened  successfully  to 
resolve  protaganistic  resource  disputes. 

While  the  most  important  task  assigned  to  the  Foundation  is  to  build  partnerships  like 
those  I  have  just  reviewed,  the  Foundation  is  also  charged  with  showing  that  the  private 
sector  would  embrace  this  new  approach  to  conservation  by  bringing  additional  money 


52 


to  the  table,  and  that  process  began  immediately.  Even  though  Congress  provided  for 
the  Foundation  to  use  federal  funds  to  support  its  operating  costs  for  the  first  three 
years  of  its  existence,  we  only  did  that  for  two.  Since  1988,  the  Foundation  has  not 
used  one  penny  of  our  federal  appropriations  for  operations.  Let  me  say  that  again, 
not  one  penny  for  salaries,  travel,  rent  or  other  operations.  Every  federally 
appropriated  dollar  has  gone  to  projects  with  our  partners.  We  take  no  overhead  from 
our  federally  appropriated  funds.  This  also  means  that  not  one  action  by  a  Foundation 
employee,  not  one  piece  of  paper  disthbuted  by  the  Foundation,  is  paid  for  by  our 
federal  appropriation.  A  fact  that  our  accountants  can  precisely  document. 

In  addition,  our  partners  have  brought  more  than  $110  million  dollars  in  non-federal 
funds  to  the  table  to  match  just  $41  million  in  appropriated  federal  funds  in  our  9  year 
history,  and  that  is  from  a  standing  start  of  ground  zero  with  no  dollars  in  the  bank,  no 
membership  and  no  endowment.  I  challenge  anyone  to  find  an  institution  that  has 
reduced  environmental  conflicts  between  the  federal  government  and  the  private  sector 
more  cost  effectively  than  the  Foundation,  and  that  at  the  same  time  has  put  good  ideas 
to  work  on  the  ground,  using  federal  funds  as  a  magnet  to  leverage  private 
conthbutions. 

The  Foundation,  through  its  ability  to  make  strategic  grants,  and  its  legislated  mandate 
to  work  with  various  federal  agencies,  has  been  an  instrument  of  change  within  the 
federal  agencies  with  responsibilities  for  natural  resource  management.  We  document 
what  works  and  what  does  not.  We  have  brought  private  business  management 
principles  to  the  federal  agencies  that  we  work  with,  and  through  our  grants  program 
demonstrate  alternatives  to  command  and  control.  We  help  the  agencies  reach  out  to 
new  constituencies  through  partnerships,  often  with  historic  enemies.  This  success  has 
been  noted  repeatedly  in  the  press  over  the  years.  For  example,  in  the  January  1995 
Forbes  magazine,  where,  in  the  editorial  section,  Malcom  S.  Forbes,  Jr.  says:  "(U)nlike 
most  entities  that  get  money  from  Congress  ($7.5  million  this  fiscal  year),  this 
foundation  has  been  an  extraordinarily  focused  success." 

Specificallv.  here  is  what  we  do. 

We  operate  a  grants  program,  where  we  use  federally  appropriated  funds  as  seed 
money  to  leverage  nonfederal  support  for  natural  resource  projects.  The  Foundation 
uses  these  annual  appropriations  primarily  to  enhance  fish  and  wildlife  management 
and  research.  The  Foundation  believes  that  we  can  best  leverage  those  federal  dollars 
by  running  a  highly  competitive  challenge  grants  program.  As  a  matter  of  law,  we  are 
required  to  get  a  1  to  1  match  for  our  grants.  As  a  matter  of  policy,  we  aim  for  an  overall 
match  exceeding  2  to  1 .  In  fact,  we  have  been  able  to  stretch  those  federal  dollars 
further,  averaging  $3.68  of  on  the  ground  program  delivered  for  every  federal  dollar 
appropriated  since  we  were  created. 

As  a  contract  requirement,  our  grantees  specifically  agree  not  to  use  our  funding  for 
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lobbying  or  litigation.  (Note  contract)  The  matching  requirements  placed  on  our  grants 
serve  to  prevent  our  funds  from  freeing  up  other  resources  for  lobbying  or  litigation.  In 
fact,  our  very  existence,  and  the  policies  we  have  adopted  create  a  funnel  -  a  suction 
pool,  drawing  funds  away  from  lobbying  or  litigation  and  towards  cooperative 
management  programs  designed  to  solve  contentious  policy  issues  and  pave  the  way 
for  new  ways  of  doing  the  nuts  and  bolts  of  conservation  business,   it  is  also  grossly 
unfair  and  inaccurate  to  suggest  that  because  the  Foundation  has  given  a  grant  to  some 
organization  that  lobbies  or  litigates  that  this  somehow  confirms  that  the  Foundation  is 
supportive  of  those  actions.  I  believe  our  success  bears  me  out,  that  if  you  can  show 
combatants  a  more  useful,  cooperative  approach,  you  can  reduce  the  level  of  conflict 
and  work  toward  solutions. 

Some  of  our  grantees  and  partners,  such  as  state  governments  and  private 
corporations  such  as  Potlatch,  Georgia  Pacific,  and  Chevron,  sometimes  lobby  and  take 
it  upon  themselves  to  litigate.  Some  would  point  out  that  such  restraints  would  impede 
states  rights  and  be  an  intrusion  of  the  federal  government  into  the  rights  of  citizens. 
Many  of  our  partners  are  state  agencies.  We  do  not  believe  it  is  our  role  to  ask  states 
or  private  partners  to  give  up  these  rights  as  a  condition  of  receiving  funds  from  us.  I 
believe  we  serve  as  a  model  by  assuring  that  funds  we  distribute  are  not  used  for 
political  purposes,  lobbying  or  litigation,  and  I  can  assure  you  that  the  Foundation 
practices  that  due  diligence. 

To  the  maximum  extent  possible,  the  Foundation's  grant  program  brings  together 
parties  of  differing  perspectives  on  resource  use  to  seek  cooperative  solutions  to 
resource  management.  Through  Foundation  grants,  cooperative,  voluntary  non- 
regulatory  solutions  are  developed.  We  believe  that  Foundation  support  makes  for 
substantially  different  and  better  conservation  programs,  so  successful  in  fact  that 
agencies  are  often  inclined  to  adopt  our  prototype  as  their  own,  such  as  the  FWS's 
Partners  for  Wildlife  Program  and  BLM  and  USDA's  "Bring  Back  the  Natives." 

To  accomplish  this  cooperative  goal,  all  grant  applications  are  peer  reviewed.  As  a 
matter  of  policy,  and  in  order  to  further  reduce  conflicts,  we  have  grant  applications 
reviewed  by  relevant  state  and  federal  agencies.  In  addition,  we  seek  the  review  and 
input  from  groups  with  traditionally  differing  perspectives.  Through  this  process,  we 
encourage  groups  to  move  from  business  as  usual,  where  institutional  views  are 
entrenched  and  combativeness  with  differing  perspectives  is  encouraged,  to  bridging 
the  gaps  between  differing  perspectives  and  fostering  cooperation.  For  example,  we 
now  have  those  concerned  with  the  loss  of  salmon  habitat  in  the  Pacific  Northwest 
working  with  timber  companies  and  ranchers  on  cooperative  voluntary  programs  to 
protect  salmon  spawning  streams.  The  result  of  this  process  is  defusing  adversarial 
relationships  while  developing  better  management  practices. 

It  is  also  true  that  when  working  in  the  environmental  arena  you  will  find  individuals, 
organizations  and  companies  with  strong  opinions  on  environmental  issues.  Over  the 
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years,  the  Foundation  has  worked  with  people  of  a  wide  variety  of  perspectives.  Some 
of  these  groups  advocate,  lobby,  educate,  litigate  and  act  politically.  They  have  never 
done  so  with  Foundation  funding.  A  fine  tooth  examination  of  Foundation  grants  will 
find  some  projects  among  the  1200  we  have  done  that,  with  20-20  hindsight,  we 
probably  could  have  done  better.  But  again,  we  view  our  grants  as  risk  capital  and  after 
awarding  over  1200  grants  in  9  years,  overall  we  have  had  more  stupendous  results 
such  as  the  post  flood  buy  out  of  the  Louisia  Levee  District  in  Iowa  and  the  Greenland 
high  seas  salmon  fishery.  No  matter  how  fine  the  teeth,  however,  you  will  not  find  any 
grants  where  federal  funds  were  used  to  lobby. 

Responsiveness  to  Congress 

The  Foundation  also  provides  services  beyond  our  grants  program.  The  first,  is  our 
annual  "Needs  Assessment."  This  program  and  the  documents  that  are  prepared  every 
year  exist  because  we  get  an  annual  formal  request  from  the  Appropriations  Committee. 
These  documents  provide  a  review  of  the  President's  proposed  Budget  and  an  overview 
of  federal  fish  and  wildlife  research  and  management  programs.  It  is  unique  in 
providing  this  review  and  in-depth  analysis  of  the  agencies'  proposed  budgets. 

The  "Needs  Assessment"  makes  suggestions  for  agency  management  improvement 
and  funding,  that  this  year  are  deficit  neutral,  providing  offsets  for  recommended 
changes  in  spending.  It  identifies  areas  where  taxpayers  are  not  getting  the  best  value 
for  their  funds.  Again,  this  series  of  documents  is  produced  at  no  cost  to  the  taxpayer. 
The  Foundation  raises  all  the  funds  to  research,  produce,  print  and  distribute  these 
documents.  They  are  provided  free  of  charge  to  the  Appropriations  Committee  and 
other  interested  Congressional  Offices,  and  are  made  available  to  anyone  that  requests 
copies. 

Another  function  we  perform,  is  to  respond  to  questions  and  requests  for  information. 
For  example,  at  the  request  of  the  Speaker,  we  have  outlined  potential  changes  to  the 
code  that  could  change  the  command  and  control  approach  to  endangered  species  to 
one  using  economic  incentives.  The  approach  is  based  on  a  system  where  instead  of 
being  a  liability,  these  species  could  become  an  asset  to  private  property  owners.  We 
simply  present  the  analysis  as  a  service,  and  then  leave  Congress  to  work  its  will.  We 
serve  as  a  resource.  As  I  hope  you  have  surmised,  we  have  considerable  expertise 
that  is  available  to  Congress  to  help  in  its  deliberations  on  resource  issues. 

That  completes  a  brief  overview  of  the  Foundation,  but  I  believe  there  are  other  issues 
of  interest  to  the  Subcommittee.  As  part  of  my  testimony  today  I  am  compelled  to 
defend  the  Foundation  against  incorrect  statements  about  the  Foundation  and  set  the 
record  straight  about  who  we  are  and  what  we  do.   First,  while  there  is  nothing  in  our 
legislative  charter  prohibiting  it,  and  it  is  perfectly  within  the  law;  the  Foundation  does 
not  lobby. 
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If  every  person  who  has  an  opinion,  and  at  some  time  lets  that  opinion  be  known  to 
members  of  Congress  is  a  lobbying  organization,  then  everyone  and  every  group  is 
likely  to  fall  into  that  category.  It  is  important  for  me  to  reiterate  to  this  Subcommittee 
that  all  the  actions  of  the  Foundation  are  privately  funded.  I  submit  that  calling  the 
Foundation  a  lobbying  organization  is  akin  to  calling  farmers  and  small  businessmen 
lobbying  organizations.  In  both  cases,  the  truth  lies  elsewhere. 

Finally,  last  week  in  announcing  this  hearing,  several  statements  were  made  about  the 
Foundation  to  which  I  must  respond.  Please  do  not  interpret  this  as  a  lack  of  respect  for 
anyone  here,  or  a  questioning  of  your  objectives.  However,  because  the  facts 
presented  were  just  plain  wrong,  I  would  like  to  set  the  record  straight.  The  Foundation 
has  been  accused  of  being  something  it  is  not,  and  carrying  out  activities  that  it  has  not. 
Let  me  review  the  charges  made  against  us  last  week  and  respond  to  them. 

Accusation:  The  "Stopping  Taxpayer  Abuse"  release  in  package  of  6/22  says:  "...the 
National  Fish  and  Wildlife  Foundation  lobbied  to  protect  the  National  Biological  Service 
from  cuts  in  the  FY  95  rescission  bill,"  and  suggests  NFWF  used  taxpayer  dollars. 

Fact:  No  taxpayers  dollars  have  ever  been  used  by  the  Foundation  to  lobby  Congress. 
Foundation  staff  did  pass  on  a  request  of  the  Secretary  of  the  Interior  to  its  Board 
members  for  their  assistance,  but  the  communication  pointed  out  that  there  would  be  no 
Foundation  role,  and  that  the  Board  members  must  act  as  private  citizens.  The 
communication  itself  was  not  paid  for  by  federal  funds  as  no  federal  funds  are  used  to 
support  our  operations.  All  federally  appropriated  dollars  to  the  Foundation  are 
meticulously  accounted  for  by  the  Foundation.  100%  of  those  federal  appropriated 
funds  are  spent  on  projects.  None  of  those  funds  are  spent  on  the  Foundation,  they  go 
to  our  partners  to  carry  out  contractual  activities  for  the  conservation  of  fish,  wildlife  and 
plants,  contracts  that  carry  specific  prohibitions  against  lobbying  or  litigation. 

Accusation:  The  same  statement  also  says  that  "because  these  organizations  are  not 
held  accountable,  we  don't  know  exactly  how  many  tax  dollars  are  being  used  for 
lobbying." 

Fact:  The  National  Fish  and  Wildlife  Foundation  has  two  annual  audits.  In  fact.  During 
the  Bush  Administration  the  Foundation  had  a  favorable  Department  of  the  Interior 
Inspector  General's  audit,  and  has  passed  all  these  examinations  with  flying  colors.  In 
addition,  the  Foundation  makes  an  annual  report  to  Congress  that  lays  out  our  finances. 
No  federal  funds  ever  appropriated  by  the  Foundation  have  ever  been  used  for 
lobbying. 

Accusation:  Attachment  B  of  6/22  release  is  presented  as  a  "partial  list  of  federal  grant 
money  awarded  to  the  National  Fish  and  Wildlife  Foundation  totaling  $176,011. 

Fact:  Rather  than  money  received  by  NFWF,  these  are  grants  made  by  NFWF. 
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The  list  identifies  9  grants  made  by  NFWF  (5  of  which  were  to  U.S.  government 
agencies)  where  $176,01 1  in  federal  dollars  were  leveraged  to  $438,149  with  non- 
federal matches.  None  of  these  funds  supported  lobbying  or  litigation. 

Finally,  the  National  Fish  and  Wildlife  Foundation  is  an  instrument  of  change.  If  you  are 
for  more  government,  bloated  bureaucracy,  high  overhead,  more  litigation,  entrenched 
positions  and  adversarial  relationships,  don't  call  on  us.  The  Foundation  is  an 
entrepreneurial  risk  taker  and  are  proponents  of  change.   If  you  are  for  fiscal  restraint, 
nonregulatory  approach  to  resource  management  -  let  us  know.  That  is  what  we  do 
very  well. 

Let  me  be  clear  who  we  are.  We  do  not  have  a  stable  of  well  healed  lobbyists  prowling 
the  Halls  of  Congress.  We  do  not  have  a  fancy  press  operation.  We  do  not  have 
members,  nor  do  we  produce  a  slick  mailing  or  cause  public  protests  to  get  our  word 
out.  We  rely  on  our  track  record  of  on  the  ground  accomplishments  to  speak  for  us  and 
we  count  on  the  fairness  of  a  well  informed  Congress  to  thoughtfully  evaluate  our 
performance. 

The  National  Fish  and  Wildlife  Foundation  is  an  instrument  of  change.  If  you  are  for 
more  government,  bloated  bureaucracy,  high  overhead,  more  litigation,  entrenched 
positions  and  adversarial  relationships,  don't  call  on  us.  If  you  are  for  fiscal  restraint, 
cooperation,  rather  than  confrontation  with  the  private  sector,  nonregulatory  approach  to 
resource  management  -  let  us  know.  That  is  what  we  do  very  well. 

I  am  happy  to  answer  questions 
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CHARGE 


FACT 


6/22/95  Statement  suggests  NFWF 
used  taxpayer  dollars  to  lobby  Congress 
on  the  National  Biological  Service 


No  taxpayers  $  used 

(1.NFWF  does  not  lobby 

2.  all  operating  expenses  are  privately 

raised.) 


Same  statement  says  "because  these 
organizations  are  not  held  accountable, 
we  don't  know  exactly  how  many  tax 
dollars  are  being  used  for  lobbying." 


1 .  NFWF  is  subject  to  Gov.  audits 
(always  cleared  with  flying  colors) 

2.  Annual  reports  to  Congress  lay  out 
our  finances 

3.  no  fed  funds  are  spent  on  lobbying 

4.  NFWF  has  had  favorable  IG  audit 


"Stopping  Taxpayer  Abuse"  release  in 
Package  of  6/22  says  'The  National 
Fish  and  Wildlife  Foundation  lobbied  to 
protect  the  National  Biological  Service 
from  cuts  in  the  FY  95  rescission  bill" 


NFWF  did  not  lobby  Congress  or 
anyone  else  on  behalf  of  the  NBS.  It  did 
pass  on  a  request  of  the  Sec.  of  the 
Interior  to  inform  Board  members  -  that 
communication  states  there  could  be  no 
Foundation  role. 


Same  release;  "Because  special  interest 
do  not  open  their  books, 


NFWF  provides  its  books  to  Congress 
and  is  subject  to  regular  audits. 


Attachment  B  of  6/22  release  is 
presented  as  a  "partial  list  of  federal 
grant  money  awarded  to  the  National 
Fish  and  Wildlife  Foundation  totaling 
$176,011. 


Rather  than  money  received  by  NFWF, 
these  are  grants  made  by  NFWF. 
The  list  identifies  9  grants  made  by 
NFWF  (5  of  which  were  to  U.S. 
government  agencies)  where  $176,01 1 
in  federal  dollars  were  leveraged  to 
$438,149  with  non  federal  matches. 
None  of  these  funds  supported  lobbying 
or  litigation. 
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nssociated 
Business 


Consultants  Nell  L.  Oldndge 

President 


Representative  Don  Young  March  20, 1995 

Chairman,  Natural  Rcsuurvn  Cuuiiiiiilcc 
U.S.  House  of  Represeniaiives 
2331  Raybum  House  OITice  Building 
Washington  D.C20S  13 

Dear  Representative  Young: 

I  am  writing  to  express  support  of  the  National  Biological  Service  of  the  U.S. 
Department  of  Interior.  As  a  fellow  life-long  Republican,  hunter  and  (Isbennan, 
you  are  well  aware  of  the  great  need  for  a  reliable  source  of  scientific  research, 
inventory  data  and  monitoring  reports  on  America's  vast  biological  resources. 
This  is  exactly  what  the  National  Biological  Service  represents  to  ail  of  us. 

I  am  an  active  supporter  of  the  "Contract  With  America"  and  believe  that  the 
National  Biological  Service  is  aligned  with  the  Contract's  spirit  of  cost  effectiveness, 
efliciency  and  service  to  the  American  people.  The  National  Biological  Service  has 
consolidated  our  nation's  biological  data  into  a  single,  impartial  and  independent 
agency  capable  of  providing  policy  makers  and  citizens  alike  information  about  our 
country's  fish,  wildlife  and  plants.  This  information,  properly  used  ,  has  the 
potential  of  assisting  legislators  reshape  what  has,  in  many  cases,  become 
misguided  and  economy  damaging  environmental  policy. 

This  is  not  to  suggest  that  the  National  Biological  Service  cannot  be  improved, 
rather  that  it  is  an  essential  repository  of  scientific  data  that  can  be  well  used  as  we 
improve  old  and  reformulate  new  environmental  policy  decisions. 

Thank  you  for  your  consideration. 
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National  Fish  and  Wildlife  Foundation 
GRANT  GUIDELINES 


Background 

The  N'auonaJ  Fish  and  Wildlife  Foundation  [N'FWF) 
is  a  private,  non-profit,  501(cX3)  tax-exempt 
organization  established  by  Congress  in  1984.  NFWF 
works  to  foster  cooperative  partnerships  to  conserve 
fish,  wildlife  and  plant  resources.  NFWF  stimulates 
private  funding  for  conservation  through  the  use  of 
challenge  grants. 

What  is  a  Challenge  Grant? 

All  grants  provided  by  NFWF  are  challenge  grants. 
NFWF  awards  federal  matching  funds  appropriated 
by  Congress  which  must,  in  turn,  be  matched  by  non- 
federal funds  raised  by  the  applicant. 

Funding  Guidelines 

rWF  has  five  initiadves  through  which  challenge 
grants  are  awarded  to  priority  fish,  wildlife  and  plant 
conservation  efforts:  1)  Conservadon  Education;  2) 
Fisheries  Conservation  and  Management;  3) 
Neotropical  Migratory  Bird  Conservadon;  4) 
Wedands  and  Private  Lands;  and  5)  Wildlife  and 
Habitat.  Grants  in  these  iniuadves  generally  fail  in 
one  or  more  of  the  following  areas: 

•  kabuat  pwlectian  arui  ratoratian; 

•  species  amsewatmn—applud  consenation; 

•  appEed  research  andpoHty  devebprnent,  and 

•  education  and  leadership  traimig. 

Application  Process 

To  be  considered,  an  applicant  first  provides  a  brief 


preproposal  to  .\FWT.  If  the  proposal  meets  NFWFs 
funding  guidelines,  the  applicant  will  be  invited  to 
submit  a  completed  grant  application  form,  together 
with  all  appropriate  attachments  to  NFWF.  There 
are  three  proposal  deadlines:  April  15,  August  13, 
December  15.  Applications  received  after  a  deadline 
will  be  postponed  to  the  ne.xt  project  cycle  at  the  sole 
discreuon  of  NFWF. 

In  evaluating  grant  applicadons,  NFWF  considers  the 
following  parameters.  It  is  the  responsibility  of  the 
applicant  to  ensure  that  the  applicauon  addresses 
these  quesuons: 

conservadon  need; 

conservadon  impact  of  proposed  action(s}; 

opportunities   for   substantive    muld-sector 

involvement/coordination; 

replicability; 

innovation; 

integration    of    program    monitoring    and 

evaluation; 

staff  qualifications; 

ability  to  raise  non-federal  matching  funds; 

ability  to  properly  manage  federal  grant  funds 

(OMB  Circulars  A- 122,  A- 133); 

peer  reviewer  comments. 


NFWF  will  not  fund: 

political  advocacy  or  litigation  of  any  kind; 
shortfalls  in  government  agency  budgets; 
general  administrative  overhead; 
multi-year  grants  (applicant  may  reapply); 
basic  research  (including  graduate  research). 
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Challenge  Grant  Requirements 

NFWF  requires  a  minimum  of  a  one-to-one  match  for 
aJI  grants  it  awards.  This  match  must  be  cash  derived 
from  non-federaJ  sources  other  than  the  grantee 
(applicant).  Contributed  goods  and  services  and  land 
donations  may  qualify  for  match  as  well.  As  a  rule. 
NFWF  seeks  to  achieve  a  two-to-one  ratio  (non- 
federal to  federal)  for  its  challenge  grants. 


Please  note: 


Matching  funds  must  be  non-federal; 


Federally  appropriated  funds  cannot  be  used 
to  match  a  NBVT  grant  ;e  g.,  PRVDJ,  ISTEA, 
etc.); 

Private  funds  raised  to  match  a  NFW? 
challenge  grant  cannot  be  applied  against 
other  federal  matching  programs; 
Matching  funds  must  come  tp  NFWF  directly 
from  the  third-party  donor  (checks  made 
payable  to  "National  Fish  and  Wildlife 
Foundation")  for  distribution  with  federal 
funds  to  the  grantee. 


NFWF  Contacts 

To  submit  a  preproposal  or  for  more  information  on  NFWF  funding  priorities 
following  individuals  at  202-857-0166  (by  fax:  202-857-0162): 

by  iniuative,  please  contact  the 

NFWF  Initiative 

Conservation  Education 

Contact 

Kathleen  Pickering,  Directar 

E-mail  Addrg^s 

pukering@nfaif.org 

Fisheries  Conservation  and  Management 

Whitney  Fosbwrgh,  Dtrector 

fosbmgh(@nfaf.org 

Neotropical  Migratory  Bird  Conservation 

Peter  W.  Stangel,  Dtrector 

stangel@flfaif.org 

Wetlands  and  Private  Lands 

Sara  Mcholas,  Director 

rdcholas@nfaf.org 

Wildlife  and  Habitat 

Gary  Kama,  Director 

Kania@nfaf.org 
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Mr.  McIntosh.  Thank  you,  Mr.  Eno.  And  I  do  want  to  pursue, 
actually,  a  different  line  of  questioning  with  you.  And  that  was 
what  type  of  pressure  the  Secretary  brought  to  bear  on  you.  And, 
unfortunately,  my  anticipated  plan  of  being  able  to  turn  over  the 
chairmanship  of  this  hearing  won't  work  because  it's  a  quorum  call 
followed  by  a  vote.  So  I  am  going  to  have  the  committee  stand  in 
recess  imtil  we  return  from  the  vote.  Please  stand  there.  And  I  ap- 
preciate your  coming  today  on  such  short  notice.  The  committee  is 
in  recess. 

[Recess.] 

Mr.  McI^^^OSH.  The  committee  is  reconvened.  There  will  be  a  se- 
ries of  votes,  probably  in  about  20  minutes  or  so.  So  we  may  have 
to  take  a  couple  more  recesses.  Let  me  now  turn  to  our  last  witness 
on  this  panel,  although  I  notice  he's  not  there.  I  hope  he's  still  here 
with  us.  Oh,  good.  Our  next  witness  is  Mr.  Charles  Brown,  Jr.,  of 
the  Independent  Sector,  and  I  also  xinderstand  with  the  YMCA. 

Mr.  Brown.  Yes. 

Mr.  McIntosh.  I  appreciate  you  coming  today,  and  welcome. 

Mr.  Brown.  Thank  you.  My  name  is  Charles  Brown,  and  I  am 
the  president  judge  of  the  Court  of  Common  Pleas  of  Center  Coun- 
ty, PA  and  the  newly  appointed  chairman  of  the  Public  Policy  Com- 
mittee of  the  YMCA  of  the  USA.  The  YMCA  of  the  USA  is  a  mem- 
ber of  Independent  Sector  on  whose  behalf  I  am  appearing  today. 
And  I  do  request  that  my  full  remarks  be  made  part  of  the  record. 

Independent  Sector  is  a  nonprofit  coalition  of  800  corporate,  foun- 
dation, and  voluntary  organization  members  with  national  inter- 
ests and  impact  in  philanthropy  and  voluntary  action.  The  organi- 
zation's mission  is  to  create  a  national  forum  capable  of  encourag- 
ing the  giving,  volunteering,  and  not-for-profit  initiatives  that  help 
all  of  us  better  serve  people,  community,  and  causes. 

Mr.  Chairman,  I  appreciate  very  much  the  opportunity  to  present 
this  testimony.  And,  indeed,  I  am  honored  at  this  once-in-a-lifetime 
opportunity.  However,  I  am  deeply  troubled  by  yours  and  other 
comments  that  have  been  made  in  announcing  this  hearing.  To 
argue  that  nonprofit  organizations  receiving  Federal  grants  should 
be  barred  from  substantial  advocacy  reflects  a  fundamental  mis- 
understanding of  the  historic  relationship  between  nonprofits  and 
the  Government. 

Nonprofits  have  always  been  involved  in  both  service  delivery 
and  advocacy.  And  the  public  benefits  from  these  dual  roles  both 
by  providing  an  alternative  to  direct  governmental  delivery  of  pub- 
lic services  and  by  enabhng  individuals  to  speak  out  effectively  on 
public  policy  issues.  Nonprofits  serve  to  limit,  rather  than  to  ex- 
pand, the  power  of  the  State.  Barring  Federal  grantees  from  sub- 
stantial advocacy,  activity  is  neither  grant  reform  nor  good  govern- 
ment. 

No  one  knows  better  the  extent  of  a  community's  needs  for  serv- 
ices or  how  best  to  improve  the  effectiveness  of  Federal  programs 
than  the  nonprofits  on  the  front  lines  of  service  delivery.  Excluding 
these  nonprofits  will  diminish,  not  protect,  the  policy  process.  The 
YMCA  provides  a  perfect  example  of  how  the  public  benefits  from 
this  dual  role  of  nonprofits  as  advocates  and  service  providers. 

Autonomous  local  YMCA's  in  nearly  1,000  communities  across 
America  provide  a  broad  range  of  community  services,  including 
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child  care,  youth  and  adult  fitness  programs,  outreach  programs  for 
at-risk  youth  and  families,  and  an  increasing  array  of  programs  for 
senior  citizens.  In  1993,  Government  grants  accounted  for  7  percent 
of  total  YMCA  revenue  nationwide.  And  for  some  YMCA's,  the  per- 
centage was  substantially  higher. 

YMCA's  also  believe  that  we  have  a  civic  responsibility  to  partici- 
pate actively  in  the  public  poUcy  process  on  issues  related  to  oiu- 
mission  of  promoting  strong  kids,  strong  families,  and  strong  com- 
munities. I  have  attached  my  remarks,  a  resolution  adopted  by  the 
YMCA  national  board  in  1989  on  goals  of  YMCA  involvement  in 
the  public  policy  process. 

Consistent  with  the  principles  set  forth  in  this  resolution,  local 
YMCA  boards  participate  in  an  active  grassroots  process  to  define 
a  YMCA  public  policy  agenda  and  to  present  that  agenda  to  public 
officials  at  the  Federal,  State,  £ind  local  level.  The  principal  result 
of  YMCA  advocacy  is  not  more  government  or  less  government,  but 
better  government.  Let  me  illustrate. 

YMCA's  are  the  largest  single  provider  of  afterschool  child  care 
in  the  United  States.  In  1989,  the  U.S.  Congress  had  a  House  ver- 
sion of  what  became  the  child  care  and  development  block  grant. 
This  would  have  made  public  schools — the  House  version  would 
have  made  public  schools  the  only  eligible  recipients  of  Federal 
school-age  child  care  funds. 

The  YMCA  of  the  USA  gave  Senator  Orrin  Hatch  a  list  of  scores 
of  communities  around  the  country  that  had  chosen  YMCA's,  not 
schools,  to  run  school-based  child  care  programs.  Local  YMCA's  si- 
multaneously urged  their  Representatives  and  Senators  to  support 
a  more  flexible  approach.  This  information  and  advocacy  enabled 
Senator  Hatch  to  lead  a  successful  effort  to  prevent  Congress  from 
overriding  local  decisions  and  imposing  a  single  federally  mandated 
approach  to  school-age  child  care. 

At  a  time  when  millions  of  Americans  are  increasingly  dis- 
affected from  the  political  process,  YMCA's  are  promoting  precisely 
the  sort  of  constructive  grassroots  participation  essential  to  the  re- 
newal of  our  democratic  institutions.  YMCA's  also  provide  the  Fed- 
eral Government  with  a  community  based  delivery  system  for  fed- 
erally funded  services  that  is  both  cost  effective  and  highly  respon- 
sive to  local  concerns  and  local  values. 

As  the  YMCA  experience  makes  plain,  the  fact  that  many  non- 
profits engage  both  in  the  delivery  of  federally  funded  services  and 
in  advocacy  on  Federal,  State,  and  local  issues  is  a  fundamental 
strength,  not  a  weakness  of  our  American  system.  Existing  law 
properly  prohibits  the  use  of  grant  funds  to  cover  either  the  direct 
or  the  indirect  costs  of  lobbjdng. 

This  rule  was  enforced  by  Federal  auditors.  And,  the  level  of 
compliance  appears  to  be  quite  high.  However,  that  apparently  is 
an  issue  with  many  of  the  Members  of  Congress  and  one  that  is 
properly  to  be  addressed.  There  is  simply  no  justification  for  impos- 
ing more  restrictive  rules  and  burdensome,  new  administrative  re- 
quirements at  a  time  when  nonprofits  are  being  called  on  to  ex- 
pand their  services  to  help  offset  cuts  in  Federal  spending. 

This  is  particularly  true  when  nonsimilar  restriction  is  proposed 
for  Federal  contractors  who  would  remain  free  to  lobby  with  their 
nongovernment  funds.  Finally,  conditioning  the  receipt  of  Federal 
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grant  funds  on  grantees'  renunciation  of  their  first  amendment 
right  to  lobby  with  private  funds  raises  serious  constitutional  con- 
cerns. 

If  Congress  can  refuse  to  subsidize  grantee's  lobbying  and  re- 
quire strict  separation  of  federally  funded  and  privately  funded  ac- 
tivities, it  cannot  limit  grantee's  right  to  lobby  with  their  private 
funds.  Mr.  Chairman,  again,  it  has  been  an  honor  to  appear  before 
this  committee.  And  I  must,  for  all  of  the  reasons  stated  above  on 
behalf  of  the  YMCA  of  the  USA  and  on  behalf  of  Independent  Sec- 
tor and  its  member  organizations,  strongly  urge  you  and  Rep- 
resentatives Istook  and  Ehrlich  not  to  go  forward  with  your  pro- 
posed legislation.  Thank  you. 

[The  prepared  statement  of  Mr.  Brown  follows:] 
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Summary  of 
Statement  by 

THE  HONORABLE  CHARLES  C.  BROWN,  JR. 

on  behalf  of 

INDEPENDENT  SECTOR 


To  argue  that  nonprofit  organizations  receiving  federal  grants 
should  be  barred  from  substantial  advocacy  reflects  a  fundamental 
misunderstanding  of  the  historic  relationship  between  nonprofits 
and  government. 

Nonprofits  have  always  been  involved  in  both  service  delivery  and 
advocacy,  and  the  public  benefits  from  these  dual  roles.  Both  by 
providing  an  alternative  to  direct  governmental  delivery  of  public 
services,  and  by  enabling  individuals  to  speak  out  effectively  on 
pxiblic  policy  issues,  nonprofits  serve  to  limit  rather  than  expand 
the  power  of  the  state. 

Barring  federal  grantees  from  substantial  advocacy  activity  is 
neither  grant  reform  nor  good  government.  No  one  knows  better  the 
extent  of  a  community's  needs  for  services  or  how  best  to  improve 
the  effectiveness  of  federal  programs  than  the  nonprofits  on  the 
front  lines  of  service  delivery.  Excluding  these  nonprofits  will 
diminish,  not  protect,  the  policy  process. 

Existing  law  properly  prohibits  the  use  of  grant  funds  to  cover 
either  the  direct  or  the  indirect  costs  of  lobbying.  This  rule  is 
enforced  by  federal  auditors,  and  the  level  of  compliance  appears 
to  be  quite  high.  There  is  simply  no  justification  for  imposing 
more  restrictive  rules  and  burdensome  new  administrative 
requirements  at  a  time  when  nonprofits  are  being  called  on  to 
expand  their  services  to  help  offset  cuts  in  federal  spending. 
This  is  particularly  true  when  no  similar  restriction  is  proposed 
for  federal  contractors,  who  would  remain  free  to  lobby  with  their 
nongovernment  funds . 

Finally,  conditioning  the  receipt  of  federal  grant  funds  on 
grantees'  renunciation  of  their  First  Amendment  right  to  lobby  with 
private  funds  raises  serious  constitutional  concerns.  While 
Congress  can  refuse  to  subsidize  grantees'  lobbying,  and  can 
require  strict  separation  of  federally-funded  and  privately-funded 
activities,  it  cannot  limit  grantees'  right  to  lobby  with  their 
private  funds. 
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statement  by 

THE  HONORABLE  CHARLES  C.  BROWN,  JR. 

on  behalf  of 

INDEPENDENT  SECTOR 

HEARINGS  BEFORE  THE  SUBCOMMITTEE  ON  NATIONAL  ECONOMIC 
GROWTH,  NATURAL  RESOURCES,  AND  REGULATORY  AFFAIRS 
HOUSE  COMMITTEE  ON  GOVERNMENT  REFORM  AND  OVERSIGHT 

Room  2154,  Rayburn  House  Office  Building 
2:00  p.m.,  June  29,  1995 

My  name  is  Charles  C.  Brown,  Jr.  I  am  the  President  Judge  of 
the  Court  of  Common  Pleas  of  Center  County  Pennsylvania  and 
Chairman  of  the  Public  Policy  Committee  of  the  YMCA  of  the  USA. 
The  YMCA  of  the  USA  is  a  member  of  INDEPENDENT  SECTOR,  on  whose 
behalf  I  am  appearing  today. 

INDEPENDENT  SECTOR  is  a  nonprofit  coalition  of  800  corporate, 
foundation,  and  voluntary  organization  members  with  national 
interest  and  impact  in  philanthropy  and  voluntary  action.  The 
organization's  mission  is  to  create  a  national  forum  capable  of 
encouraging  the  giving,  volunteering,  and  non-for-prof it  initiative 
that  help  all  of  us  better  serve  people,  communities  and  causes. 
The  organization  of  INDEPENDENT  SECTOR  and  its  mission  derive  from 
its  members'  shared  commitment  to  fundamental  values  relating  to 
the  creation  and  maintenance  of  a  truly  free  society. 

I  appreciate  very  much  the  opportunity  to  present  this 
testimony,  but  I  am  deeply  troubled  by  Chairman  Mcintosh's  comments 
in  announcing  this  hearing.  Along  with  Representatives  Istook  and 
Ehrlich,  Chairman  Mcintosh  has  decried  what  he  characterizes  as  a 
"vicious  cycle  [of]  taxpayer  abuse"  in  which  federal  grantees  use 
federal  grants  to  lobby  for  still  more  federal  funding  without  any 
effective  government  oversight  or  public  accountability.  To  put  an 
end  to  these  alleged  abuses,  Chairman  Mcintosh  and  Representatives 
Istook  and  Ehrlich  have  drafted  legislation  that  would  impose  major 
new  restrictions  on  the  political  advocacy  activities  of  federal 
grantees. 

The  Historic  Relationship  Between  Nonprofit  Organizations  and 
Government 

The  Chairman's  comments,  and  his  legislative  proposal,  reflect 
a  serious  misunderstanding  of  the  historic  relationship  between 
private  nonprofit  organizations  and  government.  Federal  grantees 
are  not,  as  the  Chairman's  comments  suggest,  children  of  the 
federal  government  whose  role  is  to  be  seen  but  not  heard,  mere 
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tools  for  the  delivery  of  federally-funded  services.  On  the 
contrary,  in  every  field  of  social  endeavor,  private  nonprofit 
initiatives  long  preceded  any  federal  involvement.  Nonprofit 
organizations  are  neither  creatures  of  nor  parasites  on  big 
government . 

Instead,  in  a  very  real  sense  these  organizations  reflect 
Americans'  strong  preference  for  less  government  and  more  private 
initiative.  Since  before  the  founding  of  the  Republic,  private 
nonprofit  associations  have  played  two  essential  roles  in  our 
public  life.  First,  they  have  allowed  private  citizens  to  address 
a  host  of  public  concerns  without  recourse  to  government  action. 
But  second  —  and  equally  important  —  they  have  provided,  along 
with  political  parties,  the  principal  vehicle  through  which  groups 
of  citizens  could  join  together  to  express  their  beliefs  about  the 
proper  role  of  government. 

As  such,  private  nonprofit  organizations  are  vital  mediating 
institutions  between  the  individual  and  the  state.  Both  by 
minimizing  the  need  for  direct  government  action  and  by  giving 
voice  to  individuals  who  would  otherwise  be  largely  powerless  in 
the  face  of  state  power,  the  nonprofit  sector  creates  the  essential 
social  context  for  our  system  of  democratic  pluralism. 

The  leaders  of  many  of  the  world's  emerging  democracies  have 
come  to  recognize  this  importance  of  nonprofit  institutions  as  a 
bulwark  against  a  totalitarian  state,  and  are  working  to  nurture  a 
U.S. -style  nonprofit  sector.  We  should  be  no  less  concerned  about 
preserving  this  aspect  of  our  tradition  than  they  are  about 
replicating  it. 

These  historical  and  international  perspectives  must  inform 
our  understanding  of  the  evolving  partnership  between  nonprofits 
and  government.  Over  the  past  half  century,  the  American  people 
have  chosen  to  expand  the  federal  role  in  funding  a  broad  range  of 
public  services.  However,  to  limit  the  power  of  a  centralized 
federal  bureaucracy,  Americans  have  chosen  to  have  the  major 
portion  of  these  services  delivered  not  by  government  but  rather 
through  the  pre-existing  network  of  community-based  nonprofit 
organizations.   Thus: 

Church  basements  have  become  the  sight  of  federally-funded 
Headstart  programs; 

Boys  and  Girls  Clubs  receive  federal  funds  to  start  clubs  in 
public  housing  projects; 

YMCAs  use  federal  funds  to  bring  more  low-income  children  into 
after-school  child  care  programs; 

Goodwill  Industries  receives  federal  funds  to  expand  training 
programs  for  the  disabled; 
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Federal  grants  enable  Catholic  Charities  to  expand  programs 
for  the  homeless. 

As  this  partnership  has  evolved,  both  sides  have  been 
concerned  about  preserving  their  distinct  roles.  To  safeguard 
their  fundamental  autonomy,  many  nonprofit  organizations  have  set 
limits  on  the  amount  of  government  funding  they  will  accept  and 
have  adamantly  defended  their  right  to  continue  to  speak  out  on 
public  issues.  Likewise,  the  federal  government,  while 
acknowledging  the  advocacy  rights  of  private,  nonprofit 
organizations,  has  required  that  they  pay  for  such  activity  with 
private  funds. 

The  Existing  Bar  on  the  Use  of  Federal  Grant  Funds  for  Lobbying 

Accordingly,  the  0MB  rules  governing  nonprofit  organizations 
that  receive  federal  funds  require  strict  financial  separation  of 
grantees'  privately-funded  and  federally-funded  activities.  Since 
1984,  these  rules  have  expressly  prohibited  the  use  of  federal 
funds  to  pay  the  costs  of  lobbying  and  electioneering.  Strict 
accounting  standards  require  federal  grantees  to  make  a  reasonable 
allocation  of  overhead  costs  between  federally-  and  privately- 
funded  activities  and  to  demonstrate  that  none  of  the  overhead 
costs  properly  attributable  to  lobbying  or  political  activities 
have  been  charged  to  the  federal  grant.  Grantees'  records  are 
subject  to  review  by  federal  auditors,  who  have  the  authority  both 
to  require  repayment  of  lobljying  or  political  costs  charged  to  the 
federal  grant  and  to  impose  penalties  for  willful  violations. 

The  large  percentage  of  federal  grantees  that  are  exempt  from 
tax  under  section  501(c)(3)  of  the  Internal  RevefnVie  Code  —  the 
exemption  ca^feegory  for  charitable,  educational,  religious,  and 
scientific  nonprofits  —  are  subject  to  even  more  stringent  tax  law 
restrictions.  All  section  501(c)(3)  organizations  are  absolutely 
barred  from  partisan  political  activity.  Section  501(c)(3) 
organizations  classified  as  "private  foundations"  are  likewise 
prohibited  from  lobbying,  while  those  organizations  qualifying  as 
"public  charities"  are  subject  to  strict  limits  on  the-  portion  of 
their  budget  that  can  be  devoted  to  lobbying. 

By  requiring  strict  financial  separation  of  federal  grant 
activity  and  privately  funded  advocacy,  the  0MB  rules  strike  an 
appropriate  balance  between  the  government's  legitimate  interest  in 
avoiding  federal  subvention  of  lobbying  and  political  activity  and 
the  right  of  citizens'  groups  to  use  their  private  resources  to 
speak  out  on  public  issues.      /%  O 

Significantly,  in  the  early  Jesos  the  Reagan  administration 
considered,  but  ultimateiPi^^tijected,  more  restrictive  rules  that 
would  have  requirf<3*^hysical  as  well  as  financial  separation  --" 
that  is,  would  have  required  federal  grantees  to  establish  wholly 
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separate  facilities  and  staff  for  their  federal  grant  programs  and 
privately-funded  advocacy.  The  practical  impossibility  of 
achieving  such  physical  separation  would  have  forced  most  grantees 
to  choose  between  federal  funds  or  private  advocacy,  a  choice  that 
would  have  hardly  served  the  public  interest. 

Included  as  part  of  the  same  proposal  —  and  also  ultimately 
rejected  —  was  an  expansion  of  the  definition  of  lobbying  to 
encompass  efforts  to  influence  executive  branch  as  well  as 
legislative  decisions.  0MB  quite  properly  concluded  that  federal 
policy  should  encourage,  not  discourage,  grantees  from  working  with 
federal  agencies  to  improve  the  effectiveness  of  the  federal 
programs  in  which  they  participate. 

The  Case  Acrainst  Additional  Restrictions  on  Privately-Funded 
Advocacy  by  Federal  Grantees 

Current  federal  grant  rules  recognize  that  the  public  benefits 
precisely  because  many  nonprofit  organizations'  missions  encompass 
both  advocacy  and  service  delivery.  No  one  has  a  deeper 
understanding  of  a  community's  needs  for  low-income  child  care,  a 
battered  women's  shelter,  a  hospice,  or  a  sheltered  workshop  than 
the  community-based  nonprofits  working  day  in  and  day  out  to 
provide  these  services.  No  one  has  a  better  grasp  of  how  to 
improve  the  effectiveness  of  federal  programs  than  the  nonprofits 
on  the  front  lines  of  service  delivery.  These  groups'  volunteers 
and  staff  leaders  rightly  see  it  as  their  civic  duty  to  contribute 
their  wisdom  and  commitment  to  the  public  policy  process. 

This  synergy  between  advocacy  and  service  delivery  can  be  just 
as  important  in  the  case  of  organizations  whose  primary  focus  is 
advocacy.  Nonprofits  that  have  earned  the  trust  of  a  community  or 
special  needs  group  through  effective  advocacy  on  their  behalf 
often  lend  that  credibility,  and  their  substantive  expertise,  to 
federally-funded  research  or  public  education  programs, 
dramatically  increasing  the  effectiveness  of  these  federal  efforts. 

The  YMCA  provides  a  perfect  example  of  how  the  public  benefits 
from  the  dual  role  of  nonprofits  as  advocates  and  service 
providers.  Autonomous  local  YMCAs  in  nearly  a  thousand  communities 
across  America  provide  a  broad  range  of  community  services, 
including  child  care,  youth  and  adult  fitness  programs,  outreach 
programs  for  at-risk  youth  and  families,  and  an  increasing  array  of 
programs  for  senior  citizens.  In  1993,  government  grants  accounted 
for  7  percent  of  total  YMCA  revenue  nationwide,  and  for  some  YMCAs 
the  percentage  was  substantially  higher. 

YMCAs  also  believe  that  we  have  a  civic  responsibility  to 
actively  participate  in  the  public  policy  process  on  issues  related 
to  our  mission  of  promoting  "strong  kids,  strong  families,  and 
strong  communities."   I  have  attached  a  resolution  adopted  by  the 
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YMCA  National  Board  in  1989  on  "Goals  of  YMCA  Involvement  in  the 
Public  Policy  Process."  Consistent  with  the  principles  set  forth 
in  this  resolution,  local  YMCA  boards  participate  in  an  active 
grass-roots  process  to  define  a  YMCA  public  policy  agenda  and  to 
present  that  agenda  to  public  officials  at  the  federal,  state,  and 
local  level. 

The  principal  result  of  YMCA  advocacy  is  not  more  government 
or  less  government  but  better  government.  Let  me  illustrate  with 
a  simple  example: 

YMCAs  are  the  largest  single  provider  of  after-school 
child  care  in  the  country.  In  1989,  the  House  version  of 
what  became  the  Child  Care  and  Development  Block  Grant 
would  have  made  public  schools  the  only  eligible 
recipients  for  federal  school  age  child  care  funds.  The 
YMCA  of  the  USA  gave  Senator  Hatch  a  list  of  scores  of 
communities  around  the  country  that  had  chosen  YMCAs  — 
not  the  schools  —  to  run  school-based  child  care 
programs.  Local  YMCAs  simultaneously  urged  their 
Representatives  and  Senators  to  support  a  more  flexible 
approach.  This  information  and  advocacy  enabled  Senator 
Hatch  to  lead  a  successful  effort  to  prevent  Congress 
from  overriding  local  decisions  and  imposing  a  single 
federally-mandated  approach  to  school  age  child  care. 

At  a  time  when  millions  of  Americans  are  increasingly 
disaffected  from  the  political  process,  YMCAs  are  promoting 
precisely  the  sort  of  constructive  grass-roots  participation 
essential  to  the  renewal  of  our  democratic  institutions.  YMCAs 
also  provide  the  federal  government  with  a  community-based  delivery 
system  for  federally-funded  services  that  is  both  cost-effective 
and  highly  responsive  to  local  concerns  and  values. 

As  the  YMCA  experience  makes  plain,  the  fact  that  many 
nonprofits  engage  both  in  the  delivery  of  federally-funded  services 
and  in  advocacy  on  federal,  state,  and  local  issues  is  a 
fundamental  strength  --  not  a  weakness  —  of  our  American  system. 
The  advocacy  activities  of  nonprofit  federal  grantees  are  no  more 
remarkable,  or  troubling,  than  lobbying  by  General  Motors,  Boeing, 
and  other  government  contractors  or,  indeed,  lobbying  by  private 
citizens  in  defense  of  their  Social  Security  and  veterans  benefits 
or  their  farm  subsidies. 

Should  every  individual  or  group  that  receives  substantial 
federal  benefits  —  grants,  contracts,  transfer  payments,  loans, 
etc.  —  be  barred  from  political  advocacy  or  permitted  only  an 
insubstantial  amount  of  advocacy?  Presumably,  those  criticizing 
the  advocacy  activities  of  federal  grantees  would  never  propose 
such  a  general  rule.  This  highly  selective  nature  of  their  concern 
is  deeply  troubling. 


70 


A  review  of  draft  legislation  prepared  by  Chairman  Mcintosh 
and  Representatives  Istook  and  Ehrlich  reinforces  these  concerns. 
The  draft  legislation  would: 

Prohibit  an  organization  from  receiving  federal  grants  for  a 
six  year  period  if  in  any  year  the  organization's  expenditures 
on  political  advocacy  equal  or  exceed  five  percent  or  more  of 
the  first  $20  million  of  its  privately-funded  expenditures, 
and  one  percent  of  additional  privately-funded  expenditures; 

Broaden  the  impact  of  this  rule  by  establishing  an  extremely 
broad  definition  of  political  advocacy;  and 

Impose  major  new  record-keeping  and  reporting  burdens  on 
federal  grantees. 

We  recognize  that  this  legislative  proposal  is  still  being 
revised.  However,  our  concerns  arise  not  from  the  details  of  the 
proposal  but  from  its  basic  premise  —  that  the  public  suffers  when 
organizations  that  receive  federal  grants  also  engage  in 
substantial  advocacy  activity.  For  all  of  the  reasons  discussed 
above,  this  premise  is  simply  wrong.  Existing  requirements  that 
grantees  not  spend  grant  funds  for  lobbying  or  political  activity 
should,  of  course,  be  strictly  enforced.  However,  additional 
restrictions  are  not  only  unnecessary  but  would  be  highly  damaging 
to  the  long-standing  partnership  between  government  and  the 
nonprofit  sector.  As  Members  of  Congress  consider  the  proposed 
restrictions,  we  urge  them  in  particular  to  bear  in  mind  the 
following: 

There  is  no  principled  basis  for  limiting  the  advocacy 
activities  of  federal  grantees  but  not  of  federal  contractors. 

Conditioning  the  receipt  of  federal  grant  funds  on  grantees' 
renunciation  of  their  First  Amendment  right  to  lobby  with 
private  funds  raises  very  serious  constitutional  concerns. 
While  Congress  can  constitutionally  refuse  to  subsidize 
grantees'  lobbying  and  require  strict  separation  of  federally- 
funded  and  privately  funded  activities,  it  cannot 
constitutionally  limit  grantees'  right  to  lobby  with  their 
private  funds. 

Burdening  nonprofit  grantees  with  major  new  record-keeping  and 
reporting  requirements  will  consume  resources  that  would 
otherwise  be  available  to  expand  services.  At  a  time  when 
nonprofits  are  being  called  on  to  help  offset  the  cuts  in 
federal  social  programs  and  the  public  is  demanding  less 
bureaucracy  and  greater  cost-effectiveness  in  government 
programs,  imposing  burdensome  new  administrative  requirements 
would  be  a  big  step  in  the  wrong  direction. 
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For  all  of  these  reasons,  on  behalf  of  INDEPENDENT  SECTOR  and 
its  member  organizations,  I  strongly  urge  Chairman  Mcintosh  and 
Representatives  Istook  and  Ehrlich  not  to  go  forward  with  their 
proposed  legislation. 
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Goals  of  YMCA  Involvement  in  the 
Public  Policy  Process 


Advance  YMCA 
mission  objectives 


Provide  nonpartisan  education 

and  Identify  consensus  on  Issues 

related  to  the  YMCA  mission 


Encourage  participation  In  the 
political  process 


Strengthen  the  mission  focus  of 
YMCA  leadership 


Preserve  the  ability  of  the  YMCA 
to  accomplish  Its  mission 


Through  e/fective  public  policy  advocacy  on  mission-related  issues,  the 
YMCA  can  advance  its  mission  objectives  far  beyond  the  persons  YMCAs 
serve  directly  through  their  programs. 

The  YMCA  is  a  mainstream  community  orgar\ization  encompassing  a 
diversity  of  political  perspectives.  The  role  of  the  YMCA  should  be  to  help 
develop  a  consensus  position  that  can  command  broad  support  among 
local  associations.  YMCA  public  policy  positions  will  cany  far  more  weight 
If  they  can  legitimately  be  said  to  represent  the  consensus  views  of  a 
thousand  local  YMCAs  rather  than  merely  the  ttalional  leadership.   In  order 
to  encourage  and  facilitate  participation,  the  YMCA  public  policy  process 
will  provide  reliable,  balanced,  and  'user  friendly*  resource  materials  on  the 
issues  under  consideration.  The  resource  materials  should  be  nonpartisan 
and  assist  YMCAs  to  make  informed  priority  decisions  about  how  to  allocate 
public  resources  and  YMCA  advocacy  efforts. 

At  a  time  when  millions  of  Americans  are  increasingly  disaffected  from  the 
p>olitical  process,  a  further  Important  objertrve  is  simply  to  encourage  under- 
standing of  and  participation  in  the  political  process.   As  a  movement 
whose  stated  objectives  Include  helping  individuals  to  develop  their  leader- 
ship capacities  and  to  grow  as  responsible  citizens,  the  YMCA  has  a  special 
responsibility  In  this  regard. 

Involving  local  YMCA  leaders  in  a  sustained,  well-lrJbrmed  discussion  about 
major  public  policy  issues  related  to  the  YMCA  mission  can  significantly 
strengthen  their  ability  to  provide  effective,  mission-focused  leadership  for 
their  YMCAs  and  for  their  communities.   By  discussing  and  evaluating  major 
public  policy  issues  related  to  the  YMCA  mission,  local  YMCA  leaders  will 
develop  both  a  broader  understanding  and  a  renewed  sense  of  tlie  Impor- 
tance of  YMCA  aaivities. 

Through  effective  public  policy  involvement  on  mission-related  issues,  local 
YMCAs  wUl  reinforce  the  public's  perception  of  the  YMCA  as  a  mission 
driven  commuruty  service  organization.   YMCA  leaders  will  also  develop 
advocacy  skills  and  strengthen  important  political  relationships  at  all  levels 
of  government.   The  experience  gained  through  this  effort  will  prepare 
local  associatioru  to  better  resp>ond  to  Issues  which  may  affect  YMCAs' 
ability  to  serve  their  commurutles. 

Adopted  by  the  National  Board  of  YMCAs  on  March  19. 1989. 
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Mr.  McIntosh.  Thank  you  very  much,  Mr.  Brown.  At  this  point, 
we  will  have  questions  from  the  committee  to  any  of  the  witnesses. 
And  I'll  lead  off  with  some  of  the  questions  I  have.  We'll  try  to  have 
each  of  us  be  there  for  5  minutes.  The  first  question  I  have  is  for 
Mr.  Eno.  And  I  appreciate  your  coming  on  short  notice,  as  I  said 
earlier. 

The  matter  that  I  would  like  to  look  into  parallels  one  of  the  con- 
cerns that  first  piqued  my  interest  and  really  got  us  looking  into 
the  extensive  nature  of  this  government-funded  lobbying.  And  that 
was  an  operation  that  another  agency,  not  the  Department  of  the 
Interior,  but  EPA  set  up  to  lobby  on  the  contract  regulatory  reform 
issue.  And  they  set  up  a  network  of  outside  groups  that  they  en- 
listed in  that  effort. 

And  the  memorandum  that  we've  blown  up  there  on  the  chart  in- 
dicates from  one  of  your  staff  members  that  Secretary  Babbitt  had 
engaged  in  a  similar  type  of  activity,  calling  upon  your  organization 
to  in  some  way  aid  their  efforts  to  lobby  Congress  to  keep  the  bio- 
logical survey. 

And  you  indicated  in  the  answer  to  one  of  our  questions  that,  to 
the  best  of  your  knowledge,  one  letter  was  sent  and  that  was  it. 
I  guess  the  question  I  have  for  you  is,  what  was  it  like,  and  isn't 
there  a  problem  when  you're  receiving  money  from  the  Interior  De- 
partment and  dependent  upon  them  for  a  fair  amount  of  the  fund- 
ing for  your  organization,  and  the  Secretary  of  the  Interior  calls 
you  up  and  says,  I  really  need  your  help  on  this  one;  we  need  to 
lobby  this  Congress;  we  disagree  with  the  way  they're  going  on  the 
biological  survey;  and  we  need  your  help? 

Now,  maybe  they  don't  say  explicitly,  we're  going  to  cut  off  your 
funds  if  you  don't.  But  isn't  there  an  implicit  pressure  as  a  result 
of  them  funding  your  activities  that  you  need  to  assist  them  in 
those  type  of  lobbying  efforts. 

Mr.  Eno.  Mr.  Chairman,  I  think  you  have  to  understand  the  cir- 
cumstances here  because  this  is  really  a  nonstory.  When  this  letter 
was  written  in  March,  we  had  just  been  in  frequent  communication 
with  the  Secretary's  office.  As  I  said  in  my  testimony,  he  appoints 
my  board  of  directors.  They  had  just  appointed  three  new  board 
members  who  happened  to  be  Republicans.  And  we  had  been  in  ex- 
tensive communication,  as  you  might  imagine,  because  that  is  not 
what  you  would  have  expected  of  a  Democratic  Secretary. 

And  at  the  end  of  that — or,  sort  of  following  on  the  heel  of  that, 
they  obviously  were  occupied  with  the  National  Biological  Survey. 
And  they  made  this  request  of  us.  Now,  the  only  reason  we  put 
that  letter — or  even  put  this  matter  on  paper  was  because  we  had 
an  extraordinary  number  of  new  members  of  the  board,  more  than 
half  of  my  board  at  that  time  were  brand  new.  They  didn't  know 
the  rules  of  the  road. 

For  that  matter,  neither  did  the  people  in  the  Secretary's  office. 
We've  had  a  nimiber  of  handlers  in  the  Department  in  the  last  2 
years,  and  it's  been,  really,  a  revolving  door.  And  we  got  a  call  from 
somebody  in  the  Secretary's  office  who  said,  hey,  can  you  guys  help 
us  on  NBS?  We  said,  no,  we're  not  allowed  to  do  that.  Well,  can 
yoiu-  board  help  us?  We  said,  no,  they're  not  allowed  to  do  that. 
Well,  could  they  help  us  individually?  Well,  that's  allowed. 
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Because  my  board  members  were  all  brand  new,  we  did  a  letter 
to  explain  to  them  the  rules  of  the  road.  Now,  only  one  board  mem- 
ber responded.  It  was  Neal  Oldridge,  former  CEO  of  Remington 
Arms.  He  happens  to  be  a  close  friend  of  Chairman  Young's.  And 
he  wrote  a  letter  saying,  hey,  I'm  a  big  hunter  and  fisherman,  and 
we  need  the  Biological  Survey.  That's  all  there  is  to  it. 

There  was  not  extreme  pressure.  I  was  on  the  road  at  the  time, 
which  is  why  my  deputy  did  the  memorandum.  I  mean,  she  men- 
tioned this  to  me  by  phone.  And  because  so  many  of  the  board 
members  were  brand  new,  I  said,  put  it  on  paper  so  they  under- 
stand what  their  obligations  are  or  are  not.  That's  it. 

Mr.  McIntosh.  Mr.  Eno,  I  am  sure  that  it's  a  rare  occasion 
where  these  things  are  put  into  writing.  And  perhaps  a  more  nor- 
mal course  would  be  those  type  of  communications  would  be  han- 
dled orally.  And  that's  become  the  case  more  frequently  here  in 
Washington  since  the  Freedom  of  Information  Act.  But  putting  it 
in  writing  is  not  what  is  troubling  me. 

What's  troubling  me  is  that  the  Secretary  and  his  office,  after 
you  told  them,  no,  we  don't  lobby  as  an  organization;  no,  we  don't 
lobby  as  members  of  the  board  of  directors,  kept  pushing  the  mat- 
ter and  felt  it  was  important  to  enlist  your  aid  in  that. 

Mr.  Eno.  Mr.  Chairman,  it  wasn't  so  much — I  mean,  I  can't 
speak  for  why  the  Secretary  felt  it  important.  I  mean,  obviously, 
this  is  an  important  issue  for  him.  But  his  staff  who  was  handling 
this  was  new,  did  not  know  the  rules  of  the  road  anymore  than  my 
board  did,  and  was  as  much  asking  a  question  of  us  since  we  know 
what  the  rules  are  as  he  was  exerting  pressure. 

He  wasn't  exerting  pressure.  Those  were  questions,  and  then  we 
were  specifying  them  back  to  our  board. 

Mr.  McIntosh.  Wouldn't  it  be  a  lot  cleaner  if  we  had  a  statute 
that  said  very  clearly,  as  a  grant  recipient,  you  can't  engage  in  lob- 
bying. You  can  choose  one  or  the  other.  In  your  case,  you're  created 
by  a  special  Federal  statute  so  there's  some  unique  considerations. 
But  it  would  be  a  lot  easier  for  you  to  be  able  to  point  to  a  statute 
and  say,  it's  illegal  for  us  to  do  this  and  have  that  be  the  answer 
to  the  inquiry  from  the  Secretary's  office.  Hopefully,  they  would  re- 
spond to  that. 

Mr.  Eno.  I'm  just  not  quaUfied  to  speak  to  that  on  this  basis.  I 
mean,  we're  a  hybrid  organization  with  sort  of  one  leg  in  the  Gov- 
ernment because  we  get  Federal  funds — and  at  one  time,  actually, 
our  offices  were  in  the  Department — and  one  side  on  the  private 
sector.  The  bulk  of  my  activities  are  in  raising  private  moneys  and 
dealing  with  the  private  sector  side.  And  I'm  just  not  qualified  to 
answer  your  question  at  this  point. 

Mr,  McIntosh.  Thank  you.  Let  me  also  thank  Mr.  Brown  for 
coming,  and,  obviously,  we  have  a  different  viewpoint  of  some  of 
these  issues.  And  I  appreciate  you  coming  and  sharing  yours. 

Mr.  Shadegg.  Will  the  gentleman  yield? 

Mr.  McIntosh.  Yes. 

Mr.  Shadegg.  If  the  gentleman  would  yield  for  just  a  moment, 
I'd  Uke  to  follow  up  with  the  previous  witness.  We're  left  with  this 
impression  of  absolute  innocence.  And  I'd  like  to  ask  him  a  couple 
of  questions  to  follow  up. 

Mr.  McIntosh.  Certainly,  I'll  yield. 
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Mr.  Shadegg.  Mr.  Eno,  are  you  familiar  with  Steve  Robinson? 

Mr.  Eno.  Yes,  sir,  I  am. 

Mr.  Shadegg.  OK,  who  is  Steve  Robinson? 

Mr.  Eno.  He  was  a  schedule  C  political  appointee  in  the  Reagan 
administration,  who  served  as  a  Deputy  Director  of  the  Fish  and 
Wildlife  Service,  and  subsequently  in  the  Bureau  of  Land  Manage- 
ment. He  was  appointed  to  our  board  by  Secretary  Lujan  and  he 
served  on  our  board  for  about  2  years.  He  resigned  about  a  week 
after  the  election  in  1992;  wrote  a  letter  that  was  referred  to,  alleg- 
ing financial  and  other  improprieties,  which  Secretary  Lujan  used 
to  start  an  IG  investigation  of  the  Foundation. 

The  IG  investigation  proceeded,  and  we  came  up  with  an  abso- 
lute clear  slate.  All  the  allegations  were  found  to  be  groiuidless. 
And  I  mean,  I  can  tell  you  a  Uttle  more  if  you  want. 

Mr.  Shadegg.  Well,  what  were  the  nature  of  his  allegations? 

Mr.  Eno.  He  suggested  that  we  lobbied  and  there  were  financial 
improprieties,  if  I  remember.  I  mean,  it  was  a  totally  fallacious  let- 
ter. And  he  was  not  a  particularly  productive  board  member. 

Mr.  Shadegg.  Gee,  it  seems  like  you  don't  like  him  very  much. 
He  did  write  a  letter,  which  does  detail  his  allegations  that  your 
organization  back  at  that  time  was  engaged  in  involvement  in  po- 
htical  advocacy  and  outright  lobbying  for  environmental  causes. 
And  he  goes  on  to  detail  some  of  that.  I  take  it  you  just  think 
he 

Mr.  Eno.  I  would  suggest  you  read  the  IG  report,  sir. 

Mr.  Shadegg.  OK 

Mr.  Eno.  And  I  can  tell  you,  and  I  urge  you,  if  you  would  like 
to  pursue  this  matter  with  my  board,  that  his  allegations  were  ma- 
liciously wrong  and  groundless. 

Mr.  Shadegg.  Well,  he's  written  us  a  letter  of  his  own,  just  yes- 
terday, in  which  he  details  some  of  this  information.  Let  me  p\u"sue 
it  this  way — wouldn't  you  be  protected,  to  follow  up  on  the  chair- 
man's question — wouldn't  you  be  protected  if  there  were  a  clear 
statute  which  would  make  charges  of  this  nature  unfounded  on 
their  face,  because  you  had  a  statute  that  prohibited  clearly  engag- 
ing in  this  kind  of  conduct,  which  he  alleges  you  engaged  in,  and 
which  the  Secretary  is,  at  least  on  the  face  of  his  memo,  urging  you 
to  engage  in? 

I  mean,  I  guess  I'm  puzzled  why  you  wouldn't  want  such  a  re- 
striction in  place  to  put  you  aboveboard  and  to  protect  your  board 
members  and  to  protect  your  organization  from  a  disgruntled  em- 
ployee, if  that's  what  you  say  this  gentleman  was. 

Mr.  Eno.  Congressman,  first  of  all,  we  had  a  reauthorization 
subsequent  to  Mr.  Robinson's  departure  fi-om  the  board.  We've  had 
five  reauthorizations.  If  Congress  wants  to  modify  our  legislation — 
unlike  every  other  foimdation  in  this  room  or  in  this  country,  we 
have  specific  legislation  as  guidelines  for  the  foundation.  And  sec- 
ond, I'm  not  about  to 

Mr.  Shadegg.  So  you're  agreeing  with  me  that  to  put  into  that 
legislation,  and/or  generically  into  the  law,  a  specific  prohibition 
against  this  kind  of  lobbying  with  Federal  funds,  grants  that  are 
given  to  you.  It  might  be  a  good  idea  to  protect  organizations  such 
as  yours. 
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Mr.  Eno.  Possibly.  I  cannot — ^you  asked  me  to  comment  on  a 
piece  of  legislation  that  I  have  never  seen,  don't  know  the  contents 
of,  or  what  it's  breadth  is.  So  I  can't  comment  on  that,  sir. 

Mr.  Shadegg.  No;  I  think  we  asked  you  to  comment  on  an  idea 
which  the  chairman  asked  you  to  comment  on,  and  which  I've 
asked  you  to  comment  on.  And  I'd  appreciate  your  candor  on  it.  I 
think  it  might  be  a  good  idea  for  your  organization  and  similar  or- 
ganizations hke  yours  to  prohibit  you — and  to  make  it  clear  that 
such  funds  are  not  to  be  used  for  lobb5dng  purposes. 

And  I  believe  you  just  indicated  that  might  be  a  good  idea,  and 
I  appreciate  that.  Thank  you. 

Mr.  Eno.  I  think  I  had  words  put  in  my  mouth.  I  didn't  even  re- 
spond. But  if  you  want,  I  mean,  as  a  matter  of  record,  we  put  that 
in  our  grant  guidelines,  and  if  the  Merchant  Marine  Committee 
and  the  Environment  and  Public  Works  Committee  want  to  ad- 
dress that  for  our  authorization,  I  have  no  problem  with  that,  sir. 

Mr.  Shadegg.  So  you  have  no  problem  with 

Mr.  Eno.  But  recognize  that  my  foundation  is  a  unique  founda- 
tions. There  are  not  a  lot  of  replicas  of  us  all  over  the  place. 

Mr.  Shadegg.  Well,  it  seems  to  be  at  least  an  issue,  with  regard 
to  your  foundation.  And  it  apparently  is  an  issue  with  regard  to 
others.  The  issue  has  come  up  in  other  committees  on  which  I  sit, 
and  where  there's  been  other  testimony — testimony  about  the  Park 
Service  using  outside  organizations  to  lobby  on  their  behalf  and 
making  grants  to  those.  It  is  not  an  issue  which  is  unique  to  your 
organization  or  to  others. 

And  I'm  just  trying  to  explore — if  it's  in  your  guidelines,  then  it 
seems  to  me  it  is  a  worthwhile  idea,  and  probably  a  worthwhile 
idea  to  put  into  statute  so  it  would  apply  not  only  to  you,  but  to 
others. 

Mr.  McIntosh.  If  I  may  reclaim  my  time.  And  in  fact,  with  the 
bells  going  off,  the  staff  indicates  to  me  that  this  15-minute  vote 
will  be  followed  by  two  5-minute  votes.  And  so  we'll  stand  in  recess 
to  go  vote.  If  I  could  ask  this  panel  to  indulge  us  a  little  bit  longer, 
I've  got  a  few  more  questions,  and  I  think  some  of  the  other  Mem- 
bers do,  as  well.  I  appreciate  you  coming,  and  the  committee  is  in 
recess. 

[Recess.l 

Mr.  McIntosh.  The  subcommittee  is  reconvened.  I  would  like  to 
ask  the  current  panel  to  suspend.  We  have  with  us  Senator  Simp- 
son, who  is  here  and  on  a  tight  time  schedule.  I  want  to  first  of 
all  thank  the  Senator  tremendously  for  coming  over  and  participat- 
ing. I  want  to  also  thank  Chuck  Blehouse,  who  made  this  happen 
at  the  staff  level. 

Before  hearing  from  you,  let  me  just  say,  and  I  don't  do  this  gra- 
tuitously, I  have  admired  your  work  as  a  member  of  the  Judiciary 
Committee  for  years  now,  and  your  commitment  to  honesty  and  in- 
tegrity, and  to  the  principles  of  constitutional  government.  And 
your  work,  more  recently,  in  uncovering  some  of  the  problems  with 
outside  lobbjdng  groups,  particularly  the  AARP,  I  think  is  coura- 
geous and  to  be  commended. 

So,  welcome  to  our  subcommittee.  We're  often  referred  to  as  the 
committee  to  cut  red  tape.  We  don't  necessarily  accept  the  status 
quo  here  over  in  the  House.  And  we  welcome  your  insight  into  this 
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particular  problem  of  outside  groups  receiving  Federal  grants  and 
turning  around  and  lobbying  the  Congress  and  the  Senate  of  the 
United  States.  So  thank  you  very  much,  Senator  Simpson,  for  com- 
ing, and  please  enlighten  us  on  what  you've  been  finding  out  over 
in  the  Senate. 

STATEMENTS  OF  HON.  ALAN  SIMPSON,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WYOMING;  AND  HON.  ERNEST  J.  ISTOOK,  JR., 
A  REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF 
OKLAHOMA 

Senator  Simpson.  Well,  Mr.  Chairman,  you  are  a  very  coura- 
geous young  man,  David  Mcintosh.  And  I  thank  you  for  inviting  me 
to  testify.  It  reminds  me  of  the  hearings  I  hold  myself  in  the  Senate 
on  Social  Security.  I  know,  don't  throw  anything;  see,  nobody's  sup- 
posed to  mention  that.  And  so  we  won't  mention  it,  and  people  your 
age  will  have  nothing  when  we  don't  keep  mentioning  it.  But  that's 
another  story. 

So  it  is  very  important  what  you're  doing.  And  you  are  going  to 
face  some  extraordinary  opposition,  in  taking  on  this  issue,  from 
various  lobbying  organizations.  And  you  and  every  member  of  the 
subcommittee  or  the  committee  will  need  to  display  a  substantial 
ration  of  courage  to  affect  any  reforms.  Because  we  all  know  how 
the  game  is  played  in  Washington,  DC. 

Whenever  any  type  of  reform  is  proposed,  and  whenever  there  is 
a  danger  that  someone,  somewhere  will  lose  their  access  to  Federal 
money,  they  will  find  the  most  sympathy-provoking,  heart-wrench- 
ing way  of  making  the  case  that  the  money  should  keep  right  on 
flowing.  I  can  assure  you  at  this  very  moment  the  search  is  being 
conducted  for  the  most  laudable  tax  exempt  groups  that  have  ever 
been  organized,  ever  conceived  in  the  mind  of  man. 

Tireless  people,  selfless,  altruistic  beyond  mention.  And  they  will 
be  brought  here  into  the  hallowed  Halls  of  Congress  as  living 
breathing  examples  of  the  ravaged  victims  of  proposed  reform.  Be- 
lieve it,  believe  it.  And  so  I  think  I  feel  we  must  stay  focused  on 
the  nub  of  the  problem,  as  I  have  found  it  to  be.  And  you  know 
of  my  own  particular  skirmishes  with  one  particular  tax  exempt 
business.  Their  name  shall  remain  unuttered.  They  shall  remain 
nameless. 

But  I  believe  that  reform  is  best  discussed  in  that  broad  based 
area,  untainted  by  perceptions  of  partisanship.  You  really  can't  get 
into  that  one,  or  even  philosophy.  That  can  get  you  off  on  a  twister, 
too.  But  directly  address  the  very  aspects  of  the  problem  of  funding 
lobbying  organizations.  And  the  challenge  is  first  and  foremost  the 
critical  task  of  maintaining  impartial  administration  of  govern- 
ment. 

Look  what  we've  done  in  the  past,  in  our  first  century.  We  had 
terrible  problems  mixing  political  activity  with  government  func- 
tions. Remember  Daniel  Webster,  on  the  floor  of  the  Senate,  was 
speaking  for  the  Bank  of  Boston.  You  can't  do  any  better  than  that. 
And  he  was  involved  with  the  bank;  and  you  can't  get  any  better 
than  that.  And  so  these  things  have  been  mixed  up. 

And  whether  it  be  the  activity  with  postal  delivery,  law  enforce- 
ment, tax  enforcement,  anything  else,  we've  tried  to  accomplish 
things,  tried  to  strike  a  balance — like  the  Hatch  Act,  what  is  prop- 
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er,  what  is  improper,  still  undergoing  alteration  today.  Individual 
rights,  first  amendment  rights,  and  we  try  to  draw  the  line  be- 
tween our  own  political  activities  and  our  official  functions.  And  we 
may  disagree  among  ourselves  about  how  best  to  do  this. 

But  I  think  the  goal  is  appropriate.  And  as  I  say,  I  admire  you 
greatly.  I  know  who  you  are,  remember  your  work  here,  since  I 
came  to  Washington  in  1979,  and  I  admire  this.  But  in  one  area, 
we  have  really  failed,  completely  failed  to  insulate  the  public  good 
from  the  worst  excesses  of  the  old  spoils  system.  The  Federal  Gov- 
ernment continues  to  give  millions  and  millions  of  dollars  in  Fed- 
eral grant  money  to  be  administered  by  tax  exempt  lobbying  orga- 
nizations. 

Now,  when  such  an  organization  receives  a  Federal  grant,  Mr. 
Chairman,  there  is  no  doubt  that  its  own  political  viewpoint  is  well 
advanced  by  that,  simply  because  of  the  increased  good  will  and 
improved  image  that  it  can  buy  with  that  grant  money  by  doing 
things  and  doing  good — providing  services  for  American  citizens. 
And  in  reality,  the  American  taxpayer  is  providing  these  services. 

But  it  is  the  lobb5dng  organization  that  attracts  the  support,  at- 
tracts the  sympathy,  attracts  the  allegiance,  because  it  can  pose  as 
"good  citizen"  doing  good,  giving  to  the  community.  And  one  absurd 
example,  of  course,  is,  again,  that  one  large  tax  exempt  organiza- 
tion, nameless,  which  underpaid  its  own  unrelated  business  income 
taxes  by  $135  million,  and  just  wrote  a  check.  And  they  received 
grants,  and  part  of  the  purpose  of  the  grant  was  to  provide  to  that 
organization  and  its  members  and  others  tax  counseling. 

Now,  you  really  need  a  lot  of  tax  counseling  if  you  have  to  pay 
$135  million  in  lieu  of  taxes.  You  really  need  all  the  education  you 
can  possibly  have.  And  to  think  that  then  they  go  out — it  is  totally 
bizarre  that  Federal  money  is  being  directed  into  their  hands  for 
that  purpose;  because  obviously,  they're  not  very  good  at  it.  Their 
record  is  rather  poor. 

We  have  to  be  very  careful.  I  know  you  will  be.  There  are  some 
wonderful  tax  exempt  organizations  administering  Federal  grants 
with  the  purest  intentions.  I  mean  that.  They're  providing  service, 
solving  problems.  We  must  be  careful  not  to  cut  them  off,  or  the 
good  work  that  is  done,  and  must  draw  the  line  as  to  what  is  a  way 
that  is  fair  and  impartial. 

So  I  just  say  to  you,  sir,  I  think  that  where  we  need  to  go  is  in 
the  distinction  to  be  drawn  between  a  501(3)(c)  and  a  501(c)(4). 
And  believe  it  or  not,  I  think  there  are  50  types  of  (c)  organizations 
out  there.  I  can't  even  remember — 26  501(c)  (3),  (4),  (5),  (6),  (7) — 
an  extraordinary  number  of  them.  But  we're  looking  at  the  two,  be- 
cause according  to  the  GAO  study — and  this  fine  gentleman  here 
testified  before  us  in  the  Senate — 62  percent  of  all  tax  exempt  orga- 
nizations fall  into  those  two  categories,  501  (c)(3)  or  (c)(4). 

Those  are  the  two  designations  that  are  most  attractive  to  those 
who  aspire  to  t£ix  exempt  status.  And  it  is  my  belief,  Mr.  Chair- 
man, the  very  construction  of  the  law,  501(c)(4)  is  incompatible 
with  the  delivery  of  Federal  grant  money.  And  I  would  propose,  re- 
spectfully, simply,  forbidding  any  501(c)(4)  organization  from  re- 
ceiving and  administering  Federal  grants.  Even  though  I  suggest 
other  alternatives  for  the  consideration  of  those  here,  who  are 
going  to  be  very  reluctant  to  take  that  needed  step. 
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Under  current  law,  there's  no  statutory  limit  on  how  much  a 
501(c)(4)  organization  can  spend  on  lobbying — no  limit  whatsoever. 
Contrary  to  501(c)(3),  which  can  spend  a  floating  percentage  of 
their  revenue  on  lobb5dng,  dependent  on  how  much  revenue  they 
bring  in,  on  up  to  a  global  lobbying  cap  of  $1  million.  But  (c)(4)'s 
are  subject  to  no  such  cap.  And  as  a  (c)(4),  they  contain,  within 
that  category,  the  most  powerful  organizations  in  this  country. 

The  ones  which  send  Members  of  Congress  and  their  loyal  staffs 
scunying  in  abject  terror,  as  they  come  through  the  door — thej^re 
here;  they're  out  there  right  now.  And  they're  often  organizations 
which  have  hundreds  of  millions  in  annual  revenue;  spend  tens  of 
millions  annually  in  their  efforts  to  influence  legislation;  and  yet 
are  able  to  offer  services,  which  in  reaUty  are  paid  for  with  tax- 
payer bucks. 

Small  wonder  public  debate  is  so  often  distorted  and  skewed  be- 
yond recognition,  when  the  organizations  that  possess  the  greatest 
ability  to  do  this  are  simultaneously  being  subsidized  by  the  Fed- 
eral Government,  that  is,  you  and  me  and  the  people  in  this  room. 
So  I  would  suggest,  Mr.  Chairman,  that  if  an  organization's  prin- 
cipal objective  is  to  serve  the  public  good,  and  it  feels  it  can  best 
do  this  by  administering  pubUc  programs,  then  it  ought  to  file  as 
a  501(c)(3),  and  accept  that  category's  limit  on  lobbying  expenses. 

An  organization  cannot  simultaneously  be  a  disinterested  servant 
of  the  public  good  and  a  self-declared  special  interest,  spending  mil- 
hons  to  lobby  for  its  own  benefit.  It  should  have  to  choose  between 
the  two.  By  cutting  off  501(c)(4)'s  from  Federal  grant  money,  you 
would  give  the  altruistically  motivated  tax  free  a  place  to  go — to 
501(c)(3) — without  subsidizing  the  unlimited  lobbying  activities  in 
501(c)(4). 

And  finally,  I  believe  that  501(c)(4)  law  requires  another  congres- 
sional action  that  is  beyond  the  scope,  I  think,  of  this  committee's 
inquiry,  but  which  must  be  a  meaningful  component  of  (c)(4)  orga- 
nization reform.  And  that  is,  those  who  rely  on  commercial  busi- 
ness activity  for  their  revenue.  As  this  recent  GAO  study  shows, 
some  of  them  do  not,  and  the^re  merely  member  organizations, 
funded  chiefly  by  fundraising  contributions  and  dues.  And  that's 
what  it  should  be  all  about. 

But  there  is  one,  nameless  again,  which  relies  primarily  on  com- 
mercial income,  yet  lobbies  in  the  posture  of  a  member  organiza- 
tion. And  I  think  that  situation  should  be  addressed,  because  it 
permits  huge  business  operations  to  associate  themselves  with 
large  numbers  of  members,  and  use  vast  business  resources  to 
lobby  in  their  name,  even  when  the  members  do  not  agree  with 
those  legislative  activities. 

In  any  meaningful  reform,  I  think  that  (c)(4)  tax  law  should  be 
changed  so  that  any  (c)(4)  organization  which  lobbies  has  a  dem- 
onstrated financial  dependency  on  membership  contributions  and 
dues  at  some  high  percentage  figure  which  can  be  discussed,  and 
you  will.  And  we  will  in  the  Senate.  And  so,  there  are  many  things 
that  come  up. 

I'd  watch  out  for — someone  said  we'll  do  a  5-percent  limit.  If  it's 
5  percent  of  its  budget  for  lobb3dng  reform  to,  in  other  words,  pre- 
vent any  organization  that  spends  more  than  5  percent  of  its  budg- 
et on  lobb5dng  from  receiving  Federal  grant  money.  I  don't  think 
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that  will  work.  Some  of  these  organizations,  you  could  chop  5  per- 
cent, and  the3r'd  have  millions  to  spend. 

And  one  of  the  big  ones  is  not  the  AARP.  There  is  a  group  called 
Mutual  of  America.  I  don't  know  much  about  them,  and  I'm  not 
after  them.  I've  got  enough  problems.  But  they  are  a  far  larger 
501(c)  organization.  They're  not  here,  though,  claiming  to  represent 
the  interests  of  their  customers  the  way  AARP  is.  But  under  a  5- 
percent  cap,  they  could  still  spend  $25  million  a  year. 

So  a  cap  might  be  worth  looking  at,  but  I  think  ceilings,  caps, 
options,  I  leave  those  things  to  you.  I  just  come  to  tell  you  I  wish 
you  well.  I've  taken  too  much  time.  I  ask  the  balance  of  my  re- 
marks be  placed  into  the  record.  We'll  try  to  answer  any  questions. 
I  stand  ready  to  work  with  you  in  the  Senate  on  reforms.  I  am 
proud  of  your  efforts. 

You  will  find  it  a  very  lonely  activity,  but  the  kind  of  thing  where 
your  colleagues  come  up  to  you  in  the  cloak  room  and  say,  great; 
and  then  they  run  right  out  the  door.  And  so  you'll  have  that,  but 
it's  a  cheerful  thing  anjrway  for  a  while.  But  I'll  certainly  try  to  an- 
swer any  questions  that  you  might  have. 

Mr.  McIntosh.  Thank  you  very  much.  Senator  Simpson.  And  let 
me  say,  I'm  blessed  with  colleagues  from  this  new  freshman  class 
who  not  only  came  up  and  congratulated  me  in  the  cloak  room,  but 
said,  when  can  I  come  over  to  your  hearing.  And  several  of  them 
will  be  here  today,  and  others  were  expressing  a  desire  to  move  for- 
ward in  this.  Perhaps  it's  our  naivete  as  new  Members  of  Congress 
that  we  can  change  the  world  this  way  £ind  not  suffer  repercus- 
sions. 

But  be  that  as  it  may,  let  me  ask  you  a  couple  quick  questions 
on  it.  One — and  it's  been  my  contention  that  if  you  limited  the  lob- 
bying activities  of  these  organizations  or  forced  them  to  choose 
whether  they  would  be  a  lobbying  organization  or  a  grant  recipient, 
that  there  would  actually  be  more  funds  available  from  these  orga- 
nizations to  serve  the  cause  which  they  were  receiving  the  grant 
for — helping  the  elderly,  helping  clean  up  the  environment,  pro- 
mote local  business — if  that's  what  the  Chamber  does,  and  other 
types  of  activities  that  presumably  we  think  are  beneficial,  as  indi- 
cated by  the  fact  that  we've  given  them  a  grant. 

Is  that  your  impression — that  we  might  actually  be  able  to  direct 
more  of  these  moneys  toward  that  type  of  operation  and  leverage 
them  with  the  private  sector  funds  that  are  often  used  or  claimed 
to  be  used  for  the  lobbying  purposes? 

Senator  Simpson.  I  thirJc  that  could  be  so,  Mr.  Chairman.  I  don't 
have  figures  on  that.  But  I  certainly  believe  that  to  be  a  very  real 
prospect.  I  think  when  you  see  a  group  that  spends  $26  million  or 
$36  million  a  year,  just  on  lobbjdng,  that  you  can  certainly  direct 
those  funds  somewhere  else.  Now,  of  course,  the  groups  will  say, 
well,  we  don't  make  any  money  off  of  the  grants. 

But  the  AARP  shows  that  it  expended  only  $71  million  of  the  $86 
million  that  they  received.  So  somebody  got  some.  And  then  you 
have  a  peculiar  situation  where  we  find  that  some  of  the  members 
of  the  AARP  have  been  hired  with  some  of  the  grant  money.  They 
were  originally  volunteers,  but  in  the  course  of  their  great  transi- 
tion, they  became  recipients  of  some  of  the  money. 
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So  I  do  think  you  could  better  get  it  to  the  right  source.  And 
someone  else  will  do  that,  will  take  care  of  the  seniors;  will  take 
care  of  the  others.  And  it  will  just  be  administered  by  somebody 
who  isn't  raising  Federal  money  with  Federal  money. 

Mr.  McIntosh.  Thank  you.  Before  I  turn  over  to  my  colleagues, 
if  they've  got  any  questions,  let  me  just  mention  that  before  you 
came,  we  heard  some  testimony  from  groups  who  didn't  receive 
Federal  funds  and  felt  that  they  were  actually  at  a  disadvantage 
in  advocating  positions  benefiting  seniors,  benefiting  the  disabled, 
benefiting  the  environment.  Because  groups  who  did  have  access  to 
the  Federal  trough  could  often  outmaneuver  and  out  spend  them 
in  their  efforts. 

And  they  were  very  frustrated,  because  they  thought  they  actu- 
ally could  better  serve  these  groups  not  only  in  terms  of  advocacy, 
but  also  in  the  services  they  provide.  And  they  probably  are  truly 
the  tireless  and  the  selfless.  They  don't  receive  payment  for  any  of 
their  activities.  Thank  you  again  for  coming.  Let  me  turn  now  to 
the  ranking  member  of  our  committee,  Mr.  Peterson. 

Mr.  Peterson.  Nothing. 

Mr.  McIntosh.  And  let  me  turn  to  one  of  the  cosponsors  of  legis- 
lation that  we're  looking  at,  a  freshman  colleague  of  mine,  Robert 
Ehrlich,  from  Maryland. 

Mr.  Ehrlich.  Senator,  thank  you  for  your  time  today.  I  want  to 
pick  your  brain. 

Senator  Simpson.  It  won't  take  long. 

Mr.  Ehrlich.  We're  just  freshman,  it's  really  short  with  us.  We 
really  appreciate  your  coming  over  today.  Representative  Istook 
and  the  chairman  and  myself  have  gone  through  many  discussions, 
as  you  can  imagine — different  drafts  of  different  ideas.  What  I  hear 
you  saying  today — ^you've  basically  made  two  points  with  respect  to 
a  specific,  concrete,  legislative  proposal. 

You're  not  a  big  fan  of  the  objective  5  percent  cap  because,  sim- 
ply put,  from  hstening  to  your  words,  it  just  doesn't  do  the  job.  And 
in  the  course  of  your  testimony,  you  seemed  to  advocate  more  en- 
thusiastically the  501(c)(3)  floating  percentage,  with  the  objective 
cap  of  $1  million.  What  other  concrete  proposals  have  you  run 
across  that  intrigued  you  recently? 

I'd  just  hke  to  throw  that  open-ended  question  out  to  you,  and 
see  where  you 

Senator  Simpson.  No,  no,  this  is  the  other  part  of  my  brain  that 
just  wandered  in  here  with  this  note. 

Mr.  Ehrlich.  The  great  part  about  Congress  isn't  it? 

Senator  Simpson.  Yes,  that's  right.  You  know  how  that  works. 
The  two  things  that  really  do  intrigue  me  are  just  simply  saying 
that  if  you  receive  Federal  money,  that  you  cannot  be  involved  in 
unlimited  lobbying  and  blend  that  around.  I'm  not  interested  in  the 
reputable  groups  in  America.  The  YMCA,  the  gentleman  was  just 
speaking.  Let  me  tell  you,  if  they  get  7  percent  of  their  money  from 
the  Federal  Government,  that's  fine  with  me,  as  long  as  they  don't 
use  it  to  go  lobby  the  Federal  Government  for  more  money. 

And  if  you  look  at  the  AARP,  they  have  a  book  which  is  about 
an  inch  and  a  half  thick  called.  Future  for  America.  And  everything 
in  it  is  how  to  get  money  out  of  the  Federal  treasiiry.  In  fact,  the 
National  Taxpayers  Foundation  ran  a  list  of  what  this  would  cost — 
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long-term  health  care  for  everyone  in  the  United  States,  regardless 
of  your  net  worth  or  your  income. 

The  things  in  it  would  cost  $1  trillion  in  10  years.  That's  wrong. 
If  they  want  to  do  that,  fine,  but  not  with  Federal  bucks.  So  that's 
one.  The  other  one  that  intrigues  me  is,  you  might  just  set  up,  for 
every  Federal  buck  you  get,  you  lose  one  buck  of  Federal  tax  break. 
That's  one — one  for  one,  just  even  up.  The  other  one,  I  think,  is 
that  some  semblance  of  really  doing  something  for  your  members. 
The  AARP — we  intercepted  one  of  their  own  internal  memoran- 
dimi — 60  percent  of  their  members  have  no  idea  where  they  stand. 

Sixty  percent  of  the  membership  has  no  concept  of  what  position 
the^ve  taken.  And  the  reason  for  it  is,  they  don't  get  their  money 
from  their  members  and  from  contributions.  They  get  it  from  Pru- 
dential Life  Insurance  Co.  at  $101  million  a  year;  they  get  it  from 
New  York  Life;  from  Hertz;  from  Hartford.  I  mean,  this  is  where 
they  get  their  bucks.  So  why  should  they  be  responsive  to  their 
dues  paying  members? 

That  to  me  is  a  very  egregious  thing.  And  those  are  the  areas 
I'm  dabbhng  with. 

Mr.  Ehrlich.  Under  your  floating  percentage  plus  objective  cap 
alternative,  do  you 

Senator  Simpson.  I  think  if  you  set  a  cap,  it  has  to  be  just  a  hard 
number,  not  a  percentage.  Because  there's  some  that  can  play  in 
any  arena  with  a  percentage. 

Mr.  Ehrlich.  Have  you  discussed,  analyzed  any  first  amendment 
problems  with  that  approach? 

Senator  Simpson.  No,  because  I'm  one  who  believes  the  first 
amendment  was  put  on  the  books  to  protect  some  guy  in  a  base- 
ment in  Philadelphia  who  was  cranking  out  seditious  literature 
and  not  much  more.  And  it  wasn't  intended  to  allow  a  guy  to  spend 
himself  to  oblivion  to  get  here,  or  child  pornography,  or  burning 
flags,  if  you'll  pardon  the  expression. 

Mr.  Ehrlich.  Thank  you  very  much. 

Senator  Simpson.  Just  a  silly  idea  I've  had. 

Mr.  McIntosh.  It's  one  of  the  consequences  of  actually  reading 
history  about  the  Constitution. 

Senator  Simpson.  Well,  I  think  so.  One  of  the  other  Members, 
Mr.  Spratt,  do  you  have  any? 

Mr.  Spratt.  Yes,  sir.  I'm  sorry  I  missed  your  testimony,  but  I  got 
here  to  enjoy  some  of  the  levity  at  the  end  of  it,  anyway.  We  appre- 
ciate your  testimony  and  your  being  here.  Let  me  ask  you,  why  ex- 
clude defense  contractors? 

Senator  Simpson.  Why  exclude? 

Mr.  Spratt.  Yes.  Defense  contractors,  for  example,  there's  been 
a  time  in  defense  procurement  history  when  firms  like  Lockheed 
had  nearly  100  percent  of  the  business.  We  pay  the  direct  costs,  the 
indirect  costs.  We  in  effect  pay  them  to  lobby  us.  I  think  we've 
since  had  some  procurement  exemptions  about  charging  lobbying 
expenses  and  institutional  tombstone  like  ads  that  are  not  allow- 
able costs. 

But  by  and  large,  the  Government's  paying  a  substantial  share, 
a  far  greater  share  of  the  cost  of  most  of  these  defense  firms  than 
of  the  AARP  or  the  American  Bar  Association.  So  given  the  fact 
that  they  are  so  heavily  dependent  upon  the  Federal  Government, 
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sort  of  conduits  for  the  money  that  is  used  to  lobby  us,  consistently 
applying  the  principle  that  you're  working  with  now,  why  not  in- 
clude defense  firms? 

Senator  Simpson.  Well,  Congressman,  I'm  not — I  wouldn't  even 
attempt  to  broaden  my  activities  into  that  area  because  at  least  de- 
fense contractors  pay  taxes.  Somewhere  down  the  line  they  pay 
taxes.  They  may  have  various  exemptions  and  expenses,  and 
maybe  in  their  books,  lobb3dng  expenses  they  expense  or  they  cap- 
italize, I  don't  know.  But  I  know  what  I'm  looking  for. 

I'm  looking  for  501(c)(4)'s  or  501(c)(3)'s  that  are  formed  to  get 
money  as  nonprofit,  nontax  paying  entities;  and  who  then  go  into 
commercial  activity  and  end  up  doing  things  like  paying  $136  mil- 
lion in  lieu  of  taxes,  or  leasing  a  building  for  20  years  downtown 
for  $17  million  a  year.  Try  that  one.  The  AARP  leases  their  build- 
ing in  this  city  for  $17  million  per  year. 

I  don't  think  that's  what  the  people  thought  of  when  they  put  in 
their  $8  dues.  So  I'm  into  that;  I'm  not  into  the  defense  contractor. 
I  know  Senator  Piyor,  a  lovely  friend,  has  done  things  in  that  area 
years  before.  And  I  am  not  in  any  way  involved  in  searching  for 
that. 

Mr.  Spratt.  So  the  principle  then  is  not  that  Federal  money  is 
being  used  to  lobby  the  Federal  Government,  but  that  a  Federal 
tax  exempt  privilege  is  being  used  or  abused  for  a  purpose  other 
than  which  it  was  granted  for. 

Senator  SIMPSON.  There  is  an  abuse,  in  my  mind,  when  £ui  orga- 
nization receives  grant  money  from  the  Federal  Grovemment,  and 
uses  the  grant  money  to  lobby  the  Congress  for  more  money  from 
the  Federal  Government. 

Mr,  Spratt.  What  if  a  501(c)  whatever  is  a  grantee  under  some 
Federal  program — NIH,  let's  h3rpothesize — and  in  South  Carolina 
or  North  Carolina,  it's  involved  in  some  sort  of  local  political  activ- 
ity opposing  a  dam  or  supporting  some  particular  law  that  the 
State  is  considering  that  is  totally  unrelated  to  its  Federal  activity. 

Nevertheless,  it  engages  in  some  political  advocacy  at  the  State 
or  local  level,  and  is  a  Federal  grantee.  Does  that  bother  you?  Do 
you  think  that  should  trigger  any  sort  of  special 

Senator  Simpson.  That  has  always  bothered  me.  I  think  Senator 
Kasten  in  the  Senate  in  his  time,  there,  compiled  a  list  of 
501(3)(c)'s  who  do  blatant  lobbying,  but  hide  under  the  cloak  of 
being  a  501(3)(c)  doing  the  general  good.  And  I'm  not  diverting  my- 
self into  that  area,  either.  I  was  directed  all  by  myself  into  the 
abuses  of  nonprofit  status  of  a  single  large  organization  called  the 
American  Association  of  Retired  Persons. 

It  has  a  revenue  stream  of  $382  million  a  year,  and  only  40  per- 
cent of  their  income  is  from  dues,  or  42  percent,  depending.  And 
they  then  lobby  the  Federal  Grovemment,  terrorize  every  single 
Congressperson — I've  watched  them  do  that — and  then  ask  more 
from  the  Federal  Government,  as  if  they  had  no  respect  or  respon- 
sibiUty  for  the  children  and  grandchildren  coming  along  behind. 

That  has  been  a  personal  bit  of  heartburn.  I've  been  on  that  one 
for  a  long  time,  election  years  and  nonelection  years. 

Mr.  Spratt.  I  understand  that's  your  particular  focus,  but  when 
you  make  law,  it  has  sort  of  a  generic  application.  It  wouldn't  just 
have  appUcability  to  AARP.  How  would  this  law  that  you're  talking 
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about  apply  to  the  U.S.  Chamber  of  Commerce?  Hasn't  it  been  a 
recipient  of  grants?  Doesn't  it  engage  in  political  advocacy? 

Senator  Simpson.  You  can  throw  out  any  name  you  want  to.  You 
can  throw  out  the  NRA,  the  Chamber,  or  any  one  you  might  dig 
up.  And  I'm  talking  about  any  organization  that  gets  its  bucks  from 
the  Federal  Government  and  uses  it  to  get  more  bucks  to  lobby  the 
Federal  Government  should  not  be  doing  that,  I  don't  care  who 
they  are. 

Mr.  Spratt.  Thank  you  very  much,  sir. 

Senator  Simpson.  You  bet. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Simpson. 

Senator  SiMPSON.  Thank  you  very  much  for  your  courtesy,  all  of 
you,  I  appreciate  it. 

Mr.  McIntosh.  If  I  can  beg  your  indulgenciB  1  second.  Represent- 
ative Gutknecht,  who's  also  a  freshman,  indicated  he  had  a  quick 
question. 

Mr.  Gutknecht.  Thank  you,  Mr.  Chairman,  just  a  couple  of 
points.  First  of  all,  I  just  want  to  point  out  to  Representative 
Spratt  and  others  that  this  is,  according  to  Federal  regulations 
code  48,  it  deals  with  Federal  contractors.  And  embedded  in  there, 
at  31.20522  are  legislative  lobbying  costs.  And  the/re  very  specific 
rules  and  regulations  about  Federal  contractors — what  they  can 
and  cannot  do,  relative  to  lobb5dng  the  Congress  and  other  legisla- 
tive bodies. 

And  so  we've  got  an  awful  lot  of  rules  and  regulations  already 
that  the  Federal  contractors  have  to  deal  with.  And  so  I'm  not  cer- 
tain, I  think  someone  earlier  mentioned,  it's  a  little  like  comparing 
apples  and  oranges.  But  there  is  a  question  that  I  had  specifically 
for  you.  Senator  Simpson.  And  we  do  appreciate  your  coming  today. 

I've  long  believed  that  sunshine  is  one  of  the  best  antiseptics. 
And  in  your  research  that  you've  been  doing  for  sometime  now,  are 
you  satisfied  that  there's  adequate  disclosiu*e  by  some  of  these 
groups  in  terms  of  what,  in  fact,  they're  up  to.  As  I  say,  with  most 
Federal  contractors  and  people  who  are  actively  involved  in  the  lob- 
b3dng  business  here  on  Capitol  Hill,  they  have  to  report  virtually 
every  penny  and  what  they're  doing  with  it. 

What  about  disclosure  among  some  of  these  nonprofits?  Do  you 
think  that's  an  answer?  Is  there  adequate  disclosure  now?  Is  there 
a  way  that  we  can  get  our  arms  around  that? 

Senator  Simpson.  Well,  I  think  the  GAO  report  shows  some  in- 
teresting things  that  they  spend  their  money  on.  I  don't  know — the 
form  990,  if  I  recall,  that's  the  nonprofit  tax  form  of  the  AARP, 
again,  is  done  in  handwriting,  I  think,  by  Edna  the  Enforcer.  And 
it  is  not  typed,  and  it  has  no  commas.  So  when  you're  reading  it, 
you're  thinking  you're  looking  at  $14  million,  and  you're  looking  at 
$140  million. 

And  it  just  strings  across  the  page,  and  it's  done  by  some  person 
on  the  west  coast.  So  you  look  at  it,  and  you  think,  well,  it  must 
be  full  disclosure.  And  every  point,  with  what  they're  doing,  are 
some  very  wonderful  statements  about  what  they  do  with  their 
money,  how  they  represent  seniors  and  all  the  rest  of  it. 

I  don't  know  what  disclosure  you  could  get  into.  But  I  know  one 
thing — I  couldn't  possibly  determine  or  have  the  resources,  with 
this  organization  at  least,  with  the  Andruss  Foundation,  which  is 
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going  to  have  a  national  conference  here  soon.  And  they'll  fund  it 
all.  The  Andruss  Foundation,  which  is  part  of  the  AARP,  will  fund 
the  entire  conference.  And  it  will  look  like  seniors  coming  here 
from  all  over  America,  doing  God's  work. 

Then  they  have  trusts.  Then  remember  that  the  guy  that  formed 
them  lost  his  license  because  he  was  untrustworthy — Leonard 
Davis  lost  his  license  to  peddle  insurance  from  the  State  of  New 
York.  And  then  he  decided  he  could  get  around  that  by  having  vol- 
unteers peddle  insurance  to  a  captive  audience.  And  the  whole 
thing  started  that  way,  on  a  very  unsavory  note. 

Colonial  Penn  was  unsavory.  Lawsuits  with  former  members, 
and  I  couldn't  possibly  get  into  it.  So  disclosure  is  a  nice  idea,  un- 
less you're  an  organization  that  just  is  a  wash  in  cash.  And  I  don't 
know  how  you  ever  track  through  it.  I  don't  know  that  I'd  want  to 
do  legislation.  But  they  have  laws;  the^re  to  follow  them.  And  I 
don't  allege  any  criminal  activity  in  any  group  that  I've  looked  into, 
none. 

But  I  allege  arrogance  and  an  inability  to  represent  their  dues 
paying  members. 

Mr.  McIntosh.  Well,  thank  you  very  much,  Mr.  Simpson.  We 
look  forward  to  working  with  you  on  this. 

Senator  SIMPSON.  Thank  you  for  your  courtesy.  I  shall  look  for- 
ward to  that.  Congressman  Mcintosh.  Thank  you,  and  thank  you, 
Ranking  Member  Peterson. 

Mr.  McIntosh.  I  appreciate  your  coming.  The  second  member  of 
our  panel  of  legislators  is  a  gentleman  that  I've  gotten  to  know 
since  coming  here  in  January,  who  breaks  the  mold  in  some  ways. 
He's  not  looking  for  personal  credit  on  a  lot  of  these  issues.  Aiid 
so  although  he's  been  working  longer  on  this  issue  than  either  Bob 
or  I  have,  he  is  quite  willing  to  let  us  have  this  hearing,  and  be 
the  ones  conducting  the  inquiry. 

And  I  admire  and  appreciate  that  approach,  and  I  want  to  com- 
mend him  for  his  hard  work  in  this  issue.  Representative  Istook  is 
one  of  those  Members  of  Congress  who  is  fearless  and  willing  to 
look  at  issues  that  no  one  else  is  willing  to  take  on.  And  this  is  one 
that  you've  brought  to  all  of  our  attentions,  and  I  appreciate  your 
hard  work  and  diligence  in  trying  to  find  a  solution.  Thank  you  for 
coming  today. 

Mr.  Istook.  Well,  thank  you,  Mr.  Chairman.  I  very  much  appre- 
ciate your  kind  words,  and  I'm  frankly  enjoying  the  opportunity  to 
work  with  you  and  Congressman  Ehrlich,  in  particular,  as  well  as 
the  other  members  of  this  committee  and  subcommittee  on  what  is 
a  very  significant  problem  with  huge  amounts  of  money  being  in- 
volved. And  this  is  taxpayers'  money. 

I  believe,  Mr.  Chairman,  it  is  time  to  end  taxpayer  funded  politi- 
cal advocacy.  Over  40,000  organizations  receive  over  $39  billion  in 
Federal  grant  funds,  directly.  Preliminary  examination  of  the  prob- 
lem so  far  makes  it  apparent  that  grant  abuse  is  rampant.  It  needs 
to  be  addressed  with  systemic  reform.  This  should  not  be  targeted, 
Mr.  Chairman,  at  any  particular  group.  It  should  not  be  targeted 
at  any  particular  political  philosophy. 

But  we  must  have  the  U.S.  Congress  perform  its  fiduciary  re- 
sponsibility to  the  American  taxpayer.  And  that  requires  the  Con- 
gress to  track  Federal  budget  dollars  to  the  point  where  they  are 
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used.  I  feel  strongly  that  these  Federal  dollars  represent  the  hard 
work  of  many  Americans  who  deserve  the  assurance  that  when 
they  are  compelled  to  pay  taxes,  these  tax  dollars  should  be  used 
appropriately. 

Using  tax  dollars  for  political  advocacy  violates  the  principles  of 
free  speech  and  free  association.  Just  as  the  U.S.  Supreme  Court 
has  ruled  in  the  Ahud  v.  the  Detroit  Board  of  Education  case,  that 
compulsory  union  dues  cannot  be  used  to  fund  political  activity,  so 
too,  compulsory  taxes  should  not  be  used  for  that  purpose.  The  leg- 
islation that  many  of  us  are  working  on  is  only  one  step,  but  a 
major  step,  in  stopping  some  of  the  fraud,  the  waste,  and  the  abuse 
that  plagues  us. 

The  various  attempts  at  addressing  taxpayer  funded  political  ad- 
vocacy problems  to  date  have  been  inadequate.  If  this  were  not  the 
case,  then  we  wouldn't  have  to  be  talking  about  legislation.  The 
IRS  code  has  restrictions  on  many  nonprofit  organizations,  and  the 
Byrd  amendment,  which  was  adopted  in  1990,  both  have  proved  to 
be  inadequate.  Even  though,  Mr.  Chairman,  it's  technically  illegal 
to  use  taxpayer  funds  for  lobbying  or  appropriated  funds,  I  should 
say,  schemes  have  been  created  to  circumvent  this. 

They  may  include  automatically  sending  a  certain  percentage  of 
grant  money  to  cover  overhead  for  a  lobbying  arm  of  a  related  orga- 
nization, or  subgranting  funds  to  other  groups.  There  the  audit 
trail  ends.  They  say,  well,  it's  no  longer  an  appropriated  fund;  it's 
a  grant,  or  it's  a  subgrant,  or  whatever  it  might  be.  The  existing 
laws  tend  to  be  so  vague  that  sometimes  they're  unenforceable. 

An  example,  of  course,  might  be  if  you  look  at  lobbying  registra- 
tion and  reporting  requirements  for  those  that  lobby  us  directly 
here  in  Congress.  Lobbying  is  not  really  defined  in  the  law,  so  lob- 
byists only  report  their  time  and  expenses  for  what  they  do  on  Cap- 
itol Hill,  itself,  and  not  time  spent  at  their  office  making  phone 
calls,  studying  the  issues,  getting  groups  and  cosditions  put  to- 
gether, and  so  forth. 

So,  too,  the  Byrd  amendment  never  defined  appropriated  funds. 
So  the)^re  no  longer  considered  appropriated  after  the/ve  been  de- 
posited in  the  recipient's  checking  account.  Now,  the  goal  is  not, 
and  never  should  be,  to  restrict  free  speech.  Instead,  the  goal  is  to 
avoid  the  use  of  tax  dollars  to  subsidize  the  private  speech  of  those 
who  have  poUtical  connections  or  who  rely  on  taxpayers'  money  to 
advocate  their  viewpoints.  I  think  that  these  are  the  following  prin- 
ciples that  I  hope  we  would  follow. 

First,  the  term  lobb5dng  is  too  narrow  to  be  useful.  The  broader 
term  of  political  advocacy  needs  to  be  used  and,  of  course,  clearly 
defined  under  the  law.  This  definition  would  extend  to  grantees  of 
Federal  money;  their  engaging  in  political  campaigns;  lobbying  the 
legislative  branch  at  the  Federal,  the  State,  or  the  local  level.  The 
same  with  lobbjring  the  executive  branch,  and  in  efforts  to  influ- 
ence general  and  specific  public  policy,  maybe  through  a  judicial 
confirmation,  a  political  referendum,  or  judicial  action. 

Second  principle — no  Federal  funds  should  be  used  for  political 
advocacy,  period,  exclamation  point.  Third,  no  grant  funds  should 
be  used  to  provide  support  to  other  organizations  who  then  in  turn 
carry  on  that  political  advocacy.  Fourth,  no  organization  which  re- 
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ceives  a  Federal  grant  should  in  turn  grant  those  funds  to  others, 
except  as  may  be  expressly  authorized  by  law. 

For  example,  take  the  Corporation  of  PubUc  Broadcasting.  I  real- 
ize there's  controversies  regarding  it,  but  it  has  explicit  authority 
to  make  subgrants  onto  other  entities.  When  a  group  is  authorized 
to  do  so,  that's  fine.  If  they're  not,  they  should  not  be  making  sub- 
grants  and  further  diffusing  the  accounting  trail.  Fifth,  any  Federal 
grantee  should  be  subject  to  an  audit,  at  the  Government's  request, 
and  should  be  required  to  prove  by  clear  and  convincing  evidence 
that  any  funds  which  they  may  use  for  political  advocacy  did  not 
come  from  Federal  funds. 

Grantees  should  be  expected  to  use  generally  accepted  account- 
ing principles.  That  should  not  require  any  unusual  accounting 
methods.  In  fact,  it  would  deter  attempts  to  use  them.  Sixth,  the 
Federal  dollar  should  be  followed  to  its  point  where  it's  actually 
being  used,  instead  of  simply  changing  hands.  And  finally,  informa- 
tion about  all  of  these  grants  should  be  available  to  the  general 
public. 

Now,  I  believe,  Mr.  Chairman,  that  you  had  testimony  previously 
about  the  Nature  Conservancy  using  Federal  tax  dollars  to  crush 
local  opposition  to  a  nature  sanctuary.  Now,  that  violated  the 
rights  of  the  citizens  that  were  involved  there  in  Florida  that  did 
not  have  the  advantage  of  the  Federal  Government  paying  for  them 
to  present  their  political  viewpoint.  And  yet  the  Nature  Conser- 
vancy, from  what  we  know  of  the  case,  used  at  least  $44,000  and 
perhaps  more  that  it  obtained  through  the  Department  of  Com- 
merce. 

In  fact,  in  their  own  performance  report  that  they  submitted  for 
the  quarter  ending  September  30,  1993,  the  Nature  Conservancy 
discussed  21  items,  many  of  which  appear  obviously  to  be  political 
advocacy.  And  I  would  like  to  note,  from  their  own  report,  what 
they  said  they  did  with  part  of  the  Federal  money.  And  these  are 
their  words:  "that  they  developed  and  directed  a  plan  to  counter  op- 
position's push  for  a  countywide  referendum  against  the  establish- 
ment of  a  wildlife  sanctuary." 

They  recruited  local  residents  to  speak  out  against  the  referen- 
dimi  at  two  board  of  county  commissioners'  hearings.  They  orga- 
nized planning  a  conference  call  with  members  of  the  Center  for 
Marine  Conservation,  the  Wilderness  Society,  and  the  Nature  Con- 
servancy to  discuss  the  plan.  And  then,  as  they  wrote,  "they  were 
successftil  in  blocking  the  referendum  on  a  three  to  two  vote  of  the 
public  body,  and  to  generate  many  positive  articles  and  editorials, 
using  their  own  messages,"  sponsored  with  taxpayers'  money,  Mr. 
Chairman. 

Blocking  a  public  vote,  raw  political  advocacy,  using  taxpayer 
dollars.  We  have  the  right,  Mr.  Chairman,  to  associate  freely  with 
those  who  espouse  principles  that  we  endorse.  The  key  word  here 
is  freely.  When  tax  dollars  are  used  for  political  advocacy,  it  is  not 
by  any  definition  free  speech  or  free  association,  I  woiild  like  to 
focus  attention,  Mr.  Chairman,  on  some  of  the  first  amendment  ar- 
guments that  I  realize  have  been  discussed  by  different  people;  and 
to  mention  some  of  the  particular  cases  that  have  been  decided  by 
the  U.S.  Supreme  Court  already. 
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Some  opponents,  I  believe,  have  a  general  misconception  that 
supposedly  it's  unconstitutional  to  prevent  an  organization — espe- 
cially a  nonprofit  one — fi*om  engaging  in  political  advocacy  with 
taxpayer  dollars.  Nothing  could  be  farther  from  the  truth.  In  fact, 
it  is  unconstitutional  to  permit  recipients  of  Federal  funds  from  en- 
gaging in  political  advocacy  with  them. 

In  the  case  of  Bob  Jones  University  v.  The  United  States,  the  U.S. 
Supreme  Court  noted  that  when  the  Government  grants  exemp- 
tions or  allows  deductions,  all  taxpayers  are  affected.  "The  very  fact 
of  the  exemption  or  the  deduction  for  the  donor  means  that  other 
taxpayers  can  be  said  to  be  indirect  and  vicarious  donors."  That's 
the  Supreme  Court's  words. 

In  1977,  in  Abud  v.  Detroit  Board  of  Education,  the  Supreme 
Court  said  it  was  unconstitutional  to  require  teachers  to  contribute 
dues  to  a  union  where  the  dues  were  then  used  to  support  ideologi- 
cal causes  which  the  particular  teacher  might  oppose.  The  Court 
said  taxpayers  should  not  be  required,  either  directly  or  indirectly, 
to  contribute  to  the  support  of  an  ideological  cause  they  may  op- 
pose. 

Where  a  recipient  organization  receives  both  a  tax  exemption 
and  Government  funding  and  then  used  that  to  engage  in  political 
advocacy,  it's  clear  that  the  Government,  and  thereby  the  tax- 
payers, are  both  of  them  supporting  the  political  views  being  advo- 
cated by  that  group.  In  First  National  Bank  of  Boston  v.  Bilotti,  the 
Supreme  Court  noted  that  where  Government  action  suggests  an 
attempt  to  give  one  side  of  a  debatable  public  question  an  advan- 
tage in  expressing  the  views  to  the  people,  then  the  first  amend- 
ment is  painfully  offended. 

It  violates  the  first  amendment  to  use  taxpayer  money  for  politi- 
cal advocacy,  not  to  try  to  prevent  it  from  happening.  The  right  of 
free  speech  includes  the  right  not  to  speak.  It  includes  the  right  not 
to  support  causes  or  ideologies  with  tax  dollars.  No  taxpayer  should 
be  compelled  to  support  a  cause  with  which  they  disagree.  Taxes 
are  compulsory,  not  voluntary.  The  Federal  Government  has  a  spe- 
cial duty  to  protect  the  taxpayers  against  this  abuse. 

In  1983,  the  Supreme  Court  unanimously  upheld  the  right  of  the 
Federal  G<)vemment  not  to  subsidize  the  lobbying  activities  of  pri- 
vate, nonprofit,  tax-exempt  organizations.  In  that  case,  Regan  v. 
Taxation  With  Representation  of  Washington,  which  was  a  group 
organized,  as  they  said,  to  promote  the  public  interest  in  the  area 
of  Federal  taxation.  They  applied  for  tax-exempt  status  under  sec- 
tion 501(c)(3)  of  the  IRS  Code. 

It  was  denied  because  of  their  intended  lobbying  activity.  TWR, 
the  advocacy  group,  sued,  based  on  the  first  amendment  and  equal 
protection  clsdms  under  the  fifth  amendment.  The  Supreme  Court 
stated  this — these  are  their  words: 

Both  tax  exemptions  and  tax  deductibility  are  a  form  of  subsidy  that  is  adminis- 
tered through  the  tax  system.  A  tax  exemption  has  much  the  same  effect  as  a  cash 
grant  to  the  organization  of  the  amount  of  tax  it  would  have  to  pay  on  its  income. 

A  legislature's  decision  not  to  subsidize  the  exercise  of  a  fundamental  right  does 
not  infringe  on  that  right,  and  thus,  is  not  subject  to  strict  scrutiny.  It  was  not  irra- 
tional for  Congress  to  decide  that  tax-exempt  organizations,  such  as  TWR  should  not 
further  benefit  at  the  expense  of  taxpayers  at  large  by  obtaining  a  further  subsidy 
for  lobbying. 

We  have  held,  again,  quoting  from  the  Court: 
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We  held  in  several  contexts  that  a  legislature's  decision  not  to  subsidize  the  exer- 
cise of  the  fundamental  right  does  not  infringe  that  right.  Congress  is  not  required 
by  the  first  amendment  to  subsidize  lobbying.  Congress,  not  TWR  or  this  court,  has 
the  authority  to  determine  whether  the  advantage  the  public  would  receive  from  ad- 
ditional lobbying  by  charities  is  worth  the  money  the  public  would  pay  to  subsidize 
that  lobbying. 

Now,  Mr.  Chairman,  there's  no  attempt  in  the  legislation  that  we 
are  working  upon  to  suppress  or  limit  the  first  amendment  rights 
of  any  recipient  organization.  There  is  no  ideological  classification 
to  try  to  apply  this  to  some  groups  or  some  speech  and  not  others. 
That  would  not  be  right.  The  same  standards  must  apply  to  all  or- 
ganizations, regardless  of  where  they  are  in  the  poUtical  spectrum. 

Potential  Federal  grantees  would  remain  ft-ee  to  engage  or  not  to 
engage  in  political  advocacy,  so  long  as  they  did  not  go  overboard, 
beyond  expressed  limits,  or  use  Federal  tax  money  to  do  so.  They 
are  simply  prevented  from  using  a  tax  subsidy  for  political  advo- 
cacy. The  touchstone,  the  trigger  for  the  act  which  we  are  seeking 
and  its  provisions  would  specifically  apply  to  Federal  grantees  en- 
gaging in  poHtical  activity  directly  or  indirectly. 

If  you  don't  get  Federal  funds,  this  would  not  affect  you  whatso- 
ever. It's  only  when  you've  asked  the  taxpayer  for  a  subsidy  that 
you  would  come  under  the  guiding  provisions  which  we  seek.  Mr. 
Chairman,  I  appreciate  the  time.  I  have  further  remarks  that  could 
be  placed  in  the  record.  But  I  repeat  that  Congress  is  not  required 
to  subsidize  lobbying,  and  taxpayers  expect  that  their  tax  money 
would  not  go  to  support  a  point  of  view  with  which  they  might  dis- 
agree. 

It  should  not  be  used  for  political  advocacy.  I  thank  you,  Mr. 
Chairman. 

Mr.  Ehrlich.  Thank  you.  Representative  Istook.  It's  been  really 
great  to  work  with  you  on  this  issue.  I  know  Mr.  Fox  has  a  ques- 
tion, but  before  I  turn  to  him,  I  have  one  area  of  inquiry — some- 
thing that  we've  discussed.  But  I  think  it's  important,  as  we  create 
this  record  that  we  deal  with  all  of  the  parameters  under  the  first 
amendment  here.  I  understand  the  Supreme  Court's  holding  where 
nonprofits  are  involved,  basically  giving  standing  to  all  taxpayers, 
because  all  taxpayers  contribute  to  that  nonprofit  status. 

My  area  of  interest,  as  you  know  however,  concerns  a  situation 
where  a  Federal  grantee  that  takes  x  amount  or  x  percentage  of 
Federal  grant  money  could  be  subject  to  an  objective  cap  on  the 
basis,  or  limitation,  on  the  basis  of  the  private  money  that  could 
be  used  to  lobby.  Could  you,  for  the  benefit  of  everyone  here  care 
to  discuss  the  first  amendment  ramifications  for  such  a  scheme, 
where  the  threshold  would  be  the  Federal  grantee  taking  the 
money,  but  that  would  give  rise  to  a  cap,  with  respect  to  private 
money  used  for  lobbying  for  that  particular  grantee? 

Mr.  Istook.  Well,  certainly.  As  you  know,  Mr.  Ehrlich,  it  is  a  vol- 
untary decision  whether  a  group  wishes  to  apply  for  Federal 
money.  There's  nobody  that  is  compelled  to  apply  for  a  Federal 
grant  in  order  to  engage  in  nonprofit  activity  or  in  charitable  work. 
There's  no  requirement  whatsoever.  So  it  is  a  choice  that  they 
make;  it  is  not  forced  upon  them;  it  is  a  voluntary  decision. 

And  I  believe  the  Supreme  Court  standards  are  clear — that  they 
wish  to  engage  in  receiving  Federal  subsidies  in  two  forms:  First, 
tax-exempt  status;  second,  the  direct  application  and  receipt  of 
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grant  money.  They  make  a  voluntary  decision  to  do  that.  And  that 
is  why  I  emphasize  the  whole  trigger  is  the  decision  to  seek  a  tax- 
payer subsidy. 

Anyone  that  does  not  want  Congress  to  have  some  sort  of  guid- 
ance with  their  activities  has  a  clear  answer.  Just  don't  ask  for 
Federal  money;  don't  ask  for  Federal  subsidy.  But  I  think  the 
Court  decisions  that  I  referred  to  are  very  clear,  especially  that 
Regan  case.  He  who  asks  for  a  taxpayer  subsidy  must  be  willing 
to  accept  the  conditions  that  come  with  it. 

Mr.  EnRLiCH.  Thank  you  very  much.  It's  been  great  working  with 
you,  and  I  look  forward  to  continuing  our  work  on  this  very  impor- 
tant issue.  Representative  Fox. 

Mr.  Fox.  Thank  you,  Mr.  Chairman.  I  appreciate  the  testimony 
of  Congressman  Istook  on  this  issue.  He  has  been  involved  long 
term,  as  well  with  Chairman  Mcintosh  and  Congressman  Ehrlich, 
and  I  believe  Congressman  Peterson.  The  questions  I  would  have 
go  to  your  legislation  that  you're  going  to  propose. 

Mr.  Istook.  Sure. 

Mr.  Fox.  Obviously,  from  those  of  us  who  see  that  there's  a  need 
for  change — and  I  think  that  the  testimony  today  from  the  majority 
of  the  witnesses  points  out  that  the  change  is  necessary.  In  looking 
at  page  2  of  your  testimony,  it  goes  to  discussions  of  what  we  can 
do  to  make  the  changes.  And  I  was  wondering  if  we  had  prohibition 
of  the  grants  that  should  be  there  for  those  groups  which  receive 
public  funds  and  they're  nonprofits,  and  yet  they're  advocating  po- 
litical causes  or  political  beliefs,  whether  left  or  right  or  center,  as 
we  discussed  previously. 

This  is  obviously  objectionable,  and  not  in  the  spirit  of  what's 
correct.  By  what  criteria  would  we  decide  whether  there's  advo- 
cacy? I  guess  that's  an  important  issue  we  need  to  discuss  for  a  mo- 
ment, if  we  may. 

Mr.  Istook.  Certainly,  and  I  agree  with  you.  Certainly,  as  we 
had  in  the  case,  if  you  go  to  a  public  body  and  say,  we  don't  want 
to  have  a  referendum  on  whether  you're  going  to  have  some  sort 
of  nature  sanctuary  in  the  area,  that's  political  advocacy.  You're 
tr3ning  to  determine  whether  an  election  is  going  to  be  held  or  not. 
Political  advocacy  not  only  involves  going  to  an  executive  or  legisla- 
tive body.  I  mean,  it's  pretty  clear  if  somebody  comes  to  you  and 
says,  we  want  legislation  passed  that  does  x,  y,  z,  you  know  that 
they're  engaged  in  advocacy. 

But  I  think  it  does  go  beyond  that.  You  have  many  groups  that, 
even  though  they  are  not  a  party  to  a  particular  court  case,  spend 
large  amounts  of  taxpayer  money  going  to  the  courts,  trying  to 
change  what  the  law  is  through  the  court  process.  Now,  it's  one 
thing  if  they're  protecting  themselves,  defending  themselves  in  a 
suit;  if  they  are  protecting  their  own  nonprofit  status;  if  they  are 
party  litigant,  it's  one  thing. 

But  when  they  come  in  and  say,  we're  going  to  spend  all  of  these 
tens  of  thousands  of  dollars  maybe  on  friend  of  the  court  briefs  be- 
cause we  want  to  advocate  a  result  for  other  people,  OK,  they  are 
engaged  in  political  advocacy.  They  are  trying  to  change  the  law 
not  because  they  have  a  self  interest  involved,  but  because  they  are 
trying  to  change  society.  That  is  political  advocacy. 
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So  I  think  it's  important  that  we  have  a  definition  which  incor- 
porates advocacy  that  may  include  executive  branch,  legislative 
branch,  and  under  some  circumstances,  judicial  branch  as  well. 
That's  why  I  mentioned  the  term  lobbying  is  too  ill-defined  and  too 
narrow.  But  you  correctly  stated  that  the  definition  of  political  ad- 
vocacy is  key.  And  we  certainly  want  the  input  fi-om  you  and  others 
to  make  sure  that  we  fashion  that  proper  definition. 

Mr.  Fox.  Obviously,  you'll  have  that.  Let  me  ask  you  this — with 
40,000  groups  receiving  funds,  a  great  number  of  which  may  have 
been  involved  in  political  activity,  which  we  believe  should  be  pro- 
hibited, why  do  you  believe  that  nothing's  happened  up  until  now? 

Mr.  ISTOOK.  Well,  Mr.  Fox,  you  like  I — of  course,  I'm  a  sopho- 
more and  you're  a  freshman,  but  I'm  sure  you  read  a  lot  of  things 
about  how  things  happen  in  Washington,  and  people  talk  about  a 
triangle  of  interests.  And  one  part  of  that  triangle  is  special  inter- 
est. Special  interests  have  been  given  tremendous  amounts  of  tax- 
payers' money  in  this  country.  Now,  you  and  I  and  other  people 
may  differ  on  exactly  where  you  draw  the  line  on  defining  a  special 
interest. 

But  taxpayers'  money  has  been  used  to  create  interrelationships 
between  people  in  public  office  and  groups  on  the  outside  that  help 
people  in  public  office  to  perpetuate  themselves  in  office,  and  out- 
side groups  to  tap  into  the  Federal  Treasury. 

Mr.  Fox.  Perpetuate  so  the  status  quo  actually  kept  them  mov- 
ing. 

Mr.  ISTOOK.  That's  right.  That's  why  they  stayed  intact  until,  of 
course,  now  we  have  had  a  dramatic  change  in  the  makeup  of  the 
Congress  itself.  And  so  there  is  an  evolution  in  some  areas,  and  a 
strict  and  clear  change  in  others,  in  the  way  business  is  done  in 
Washington. 

Mr.  Fox.  Does  the  legislation  you  envision,  as  a  result  of  this 
hearing  and  the  work  you've  already  researched,  include  the  addi- 
tional disclosure  requirements  by  the  groups? 

Mr.  ISTOOK.  Yes.  I  think  that's  important.  Senator  Simpson  men- 
tioned the  form  990's  that  nonprofit  groups  are  required  to  file. 
When  I  served  in  the  State  legislature,  that's  when  I  first  became 
aware  of  the  scope  of  this  problem.  There  would  be  particular 
groups  that  would  constantly  be  coming  by  to  lobby  us  as  legisla- 
tors, and  saying  they  represent  this  group  or  that.  You  know — oh, 
we're  a  citizen  group,  or  a  senior  citizen  group,  or  we  care  about 
health  care  issues. 

And  I  began  developing  a  practice  of  obtaining  copies  of  the  form 
990'8  of  different  groups,  and  finding  out  what  dramatic  depend- 
ence they  had  on  Cxovemment  funding  for  their  existence.  And  yet 
the  only  time  I  really  heard  of  them  really  doing  anything  active 
seemed  to  be  when  they  came  around  to  lobby  the  Government.  So 
it  was  a  self-perpetuating  cycle;  and  it  needs  to  be  broken. 

Mr.  Fox.  Well,  the  form  990,  which  I'm  holding  up  now,  which 
you  reference  to,  would  need  additional  lines  on  it  to  include  the 
areas  that  you  want  to  see  identified;  am  I  right? 

Mr.  ISTOOK.  Well,  that  is  one  approach.  Frankly,  we're  not  trying 
to  approach  it  through  the  IRS  Code,  so  we're  not  trying  to  change 
the  form  990  requirements,  since  the  link  is  not  the  fact  of  whether 
a  group  has  a  nonprofit  status  or  not.  The  link  is  the  fact  of  wheth- 
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er  they  receive  Federal  grant  moneys.  Therefore,  the  reporting 
would  be  to  the  agency  which  they  received  that  Federal  grant. 
And  that's  where  the  reporting  requirement  would  originate,  and 
of  course  then  would  become  public  record  from  there. 

Mr.  Fox.  A  couple  other  questions,  if  I  may.  I  appreciate  your  pa- 
tience and  your  input.  What  happens  with  a  group  that  originally 
planned  to  just  be  a  nonprofit  group  doing  good  work,  but  not  be 
involved  in  political  activity.  And  then,  because  of  boards  of  direc- 
tors change  or  the  people  involved  in  the  management  of  it,  has  a 
new  focus.  How  will  your  legislation  address  that  kind  of  change? 
And  how  will  you  ameliorate  the  problem? 

Mr.  ISTOOK.  Well,  you  do  it  by  requiring  the  reporting  standards 
of  which  we  are  talking,  and  that  way  you  know  what  is  a  current 
activity.  The  Supreme  Court  case  I  mentioned — taxpayers  with  rep- 
resentation— as  I  understand  it,  they  used  the  very  approach  of 
which  you  speak,  acquiring  some  existing  entities  and  changing 
their  nature. 

Certainly  there's  always  a  time  lag  that's  involved  there.  But 
since  we're  talking  about  not  only  past  activity,  but  current  activ- 
ity, I  think  we  can  keep  that  under  control  to  make  sure  there's 
not  abuses. 

Mr.  Fox.  My  final  question  would  deal  with  something  that 
Chairman  Mcintosh  identified  some  weeks  ago.  And  that  is  where 
a  Federal  agency  got  involved,  through  their  Secretary  of  the  agen- 
cy, in  advocacy  for  a  particular  bill  to  be  passed  or  not  to  be 
passed.  And  the  question  I  would  ask  you  is,  do  you  envision  the 
work  of  the  framers  of  this  new  bill  to  be  involved  in  some  respect 
to  address  that  kind  of  problem  where  there's  an  overreaching  by 
one  branch  to  another  branch? 

Mr.  ISTOOK.  Sure.  I  definitely  agree  that's  a  problem.  But,  Mr. 
Fox,  the  focus  of  this  particular  effort  is  not  to  talk  about  the 
abuses  which  exist  within  the  Government,  but  to  talk  about  the 
abuses  that  exist  with  Government  money  going  to  outside  entities. 
And  I  know  that  Chairman  Mcintosh  is  active  on  the  particular 
area  that  you  mentioned  there.  But  we  have  not,  at  this  time, 
lumped  it  in  as  part  of  the  same  intended  legislation. 

Mr.  Fox.  Looks  like  we'll  be  ready  for  another  forum,  then.  I  do 
appreciate  your  testimony,  and  thank  you  for  answering  the  ques- 
tion. 

Mr.  ISTOOK.  Sure. 

Mr.  Ehrlich.  I  believe  the  chairman  has  a  question. 

Mr.  McIntosh.  Thank  you,  Mr.  Ehrlich.  Thank  you  for  chairing 
this  session.  I  really  just  wanted  to  make  a  statement  commending 
Mr.  Istook  for  his  interpretation  of  the  Constitution  on  the  first 
amendment,  and  indicating  to  him  that  it's  my  view  that  as  rep- 
resentatives of  our  constituents  and  people  who  have  taken  an  oath 
to  uphold  the  Constitution,  we  have  a  duty  to  interpret  that  Con- 
stitution as  we  go  forward  in  making  these  laws.  And  I  think  that 
our  interpretation  will  be  very  important  in  determining  that  issue 
as  we  go  forward. 

I  have  also  reached  the  same  conclusion  that  you  have,  looking 
at  the  first  amendment.  And  I  thought  I  would  share  with  you  a 
quote  from  Thomas  Jefferson,  who  was  the  author  of  the  precursor 
to  the  first  amendment.  His  statement  was,  "To  compel  a  man  to 
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furnish  funds  for  the  propagation  of  ideas  he  disbeheves  and  ab- 
hors is  sinful  and  tyrannical."  So  in  fact,  Jefferson  thought  it  was 
wrong,  in  violation  of  our  basic  liberties  to  use  taxpayer  funding  to 
compel  people  to  fund  ideas  they  didn't  believe  in. 

So  I  appreciate  you  coming  today,  and  offering  that  interpreta- 
tion of  the  Constitution;  and  again,  for  all  of  your  work  on  this  leg- 
islation. 

Mr.  ISTOOK.  I  thank  you,  Mr.  Chairman.  I  would  like,  if  I  could 
have  a  little  sUght  disagreement  with  you  there — I'm  really  not 
here  trying  to  talk  about  my  interpretation,  which  is  why  the  only 
cases  which  I  cited  came  from  the  U.S.  Supreme  Court.  They  are 
not  Ernest  Istook's  interpretations;  they're  not  David  Mcintosh's 
interpretations.  They  are  the  decisions  from  the  highest  court  in 
this  country,  that  I  think  have  already  made  it  crystal  clear  that 
not  only  is  it  a  case  where  we  are  not  violating  anyone's  constitu- 
tional rights  by  saying  that  if  they  want  Federal  dollars,  they  will 
have  to  refrain  from  using  them  for  political  advocacy;  but  also,  if 
they  use  those  Federal  dollars  for  political  advocacy,  they  are  step- 
ping on  the  rights  of  others. 

They  are  stepping  on  the  first  amendment  rights  of  the  tax- 
payers. And  I  think  that  that's  clear  from  the  Supreme  Court  deci- 
sions, as  well. 

Mr.  McIntosh.  I  think  that's  right.  My  colleague  is  modest.  My 
view  is  that  your  interpretation  is  indeed  constitutionally  relevant 
for  the  purpose  of  this  committee  and  congressional  action.  And  it's 
all  the  better  that  it's  supported  by  the  Supreme  Court. 

Mr.  ISTOOK.  I'll  disengage  at  that  point. 

Mr.  Ehrlich.  Good  move.  Thanks,  Ernie. 

Mr.  ISTOOK.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  McIntosh.  We're  going  to  do  a  little  hand-off  here.  I've  been 
promising  the  first  panel  that  we  would  get  to  them,  and  I  appre- 
ciate their  indulgence  in  waiting.  A  couple  of  the  witnesses  had  to 
leave.  I  don't  know  if  my  colleagues  have  many  questions;  I  had 
one  or  two  that  I  wanted  to  ask.  So  if  I  could  call  back  the  first 
panel,  which  we'd  asked  to  suspend  earlier,  and  then  we  will  get 
to  the  third  and  final  panel. 

Let  me  also  indicate  the  committee  may  have  some  additional 
questions  that  we'll  forward  to  you.  And  I  would  ask  unanimous 
consent  that  we  keep  the  record  open  to  be  able  to  include  those 
answers  in  the  formal  record  of  the  subcommittee;  and  also  that 
your  answers  are  under  oath  both  now  and  in  written  response  to 
those.  Mr.  Martin,  did  he  have  to  leave?  We'll  send  him  the  ques- 
tion I  had  for  him. 

Mr.  Brown,  as  we  were  about  to  engage  when  we  got  the  buzzer, 
and  I  was  indicating  we  probably  disagree  about  this,  and  I  do  ap- 
preciate you  coming  and  stating  your  views.  I  was  wanting  to  ask 
you  a  factual  question,  either  with  respect  to  the  YMCA  or  the 
Independent  Sector  groups.  Do  you  know,  or  would  it  be  possible 
for  you  to  find  out,  what  percentage  of  their  overall  budgets  are 
used  in  lobbying  activities  or  advocacy  activities,  versus  what  per- 
centage are  used  for  more  traditional  service  providing  and  other 
forms  of  overhead? 

Mr.  Brown.  With  regard  to  Independent  Sector,  I  would  have  to 
refer  to  that  organization,  I  could  not  speak  for  any  one  of  those. 
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As  you  know,  Independent  Sector  itself  does  not  receive  Federal 
funds,  of  course. 

Mr.  McIntosh.  It's  a  coalition  of  different  groups. 

Mr.  Brown.  Right,  right.  Now,  with  regard  to  the  YMCA  of  the 
USA,  out  of  about  $84  miUion,  about  $300,000  is  spent  on  what  we 
might  call  lobbying.  I  don't  know  what  the  percentage  is,  but  that's 
the  figure. 

Mr.  McIntosh.  Sometimes  those  words  have  different  meanings 
for  different  people.  I  take  it  by  that  you  mean  sort  of  having  a  rep- 
resentative come  up  and  talk  to  elected  officials  here  or  at  other 
levels  of  government. 

Mr.  Brown.  Yes;  that  is  true. 

Mr.  McIntosh.  Do  they  have  any  other  programs?  There's  some- 
thing that  is  referred  to  often  as  grassroots  lobbying,  which  is 
where  there  are  membership  organizations  that  ask  their  members 
to  write  Congress  and  activities  like  that.  I  don't  know,  does  the 
YMCA  engage  in  that?  By  the  way,  I  think  that's  a  good  activity 
for  groups  to  do,  because  I  beUeve  in  grassroots  participation. 

Mr.  Brown.  Well,  only  with  respect  to  what  may  affect  an  indi- 
vidual YMCA.  Of  course  there  is  grassroots  lobbying,  and  there  is 
some  money  spent  on  that.  I  think  it's  about  $14,000  was  spent  in 
1993,  as  revealed  by  the  990  form  on  grassroots  lobbying.  So  there 
is  some  of  that,  but  it's  obviously  very  little.  But  individual  YMCA's 
who  are  involved  in  programs  that  do  appeal,  as  my  hometown  in 
Central,  PA,  county  government  to  get  some  commimity  block 
grant  funds  for  ADA  renovations  to  our  YMCA. 

And  I  guess  you  could  call  that  grassroots  lobbying  and  talking 
to  them  about  this  great  need  that  the  YMCA  has. 

Mr.  McIntosh.  OK,  I  appreciate  that.  I  might  enHst  your  help, 
if  you  wouldn't  mind,  in  trying  to  obtain  that  information  from 
some  of  the  other  members. 

Mr.  Brown.  Yes,  sir;  you  can  count  on  it. 

Mr.  McIntosh.  That  would  be  great.  I  do  think  it's  important  to 
have  the  facts  before  us  as  we  go  forward  in  this  area.  The  other 
question  for  you  is  really  much  more  kind  of  philosophical.  Mr.  Eno 
had  mentioned  that  they  have  a  series  of  restrictions  on  people 
they  make  grants  to  about  engaging  in  lobbying  and  political  activ- 
ity. 

Wouldn't  you  see  a  possibiUty  of  a  benefit  for  either  those  type 
of  restrictions  or  a  clear  distinction  more  for  the  organizations,  and 
in  terms  of  making  sure  that  the  public  continues  to  have  con- 
fidence that  they're  engaging  in  the  types  of  activities  they  think 
of  in  terms  of  providing  services  to  the  poor,  the  needy,  the  envi- 
ronment, and  local  communities? 

And  that  perhaps,  in  order  to  avoid  some  of  the  problems  that 
Senator  Simpson  has  been  uncovering  over  in  the  Senate,  that 
there  are  actually  some  benefits  that  might  accrue  from  this  type 
of  separation  of  lobbying  and  advocacy  activities  from  provicUng 
services  and  benefits? 

Mr.  Brown.  Well,  I  may  be  naive,  but  I  thought  that  had  already 
been  done  by  the  legislation  that's  already  in  place.  And  it  was  my 
beUef  that — and  by  the  way.  Senator  Simpson  and  I  had  a  chance 
to  discuss  this  before  he  testified,  and  we  do  disagree,  when  I  said 
do  you  not  need  some  beefing  up  of  the  enforcement  of  the  legisla- 
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tion  already  in  place.  And  he  respectfully  countered  that  it's  impos- 
sible to  do.  I  wasn't  sure  what  that  meant. 

I  think  that  organizations  like  the  YMCA — and  their  public  pol- 
icy agenda  is  driven  from  the  bottom,  not  from  the  top.  We  do  have 
five  areas  of  concern — child  care;  juvenile  justice,  crimes  and  gangs; 
youth  health  and  fitness;  substance  abuse;  and  youth  services. 
These  were  all  decided  on  by  the  member  organizations  of  the 
YMCA.  And  that  is  now  the  national  public  policy  of  the  YMCA. 

And  for  those  who  wish  to  contribute  to  the  YMCA,  they  should 
know  that.  And  we  publicize  that.  And  if  they  would  like  to  have 
a  voice  in  that,  they'd  Uke  to  have  a  part  in  seeing  in  their  commu- 
nities that  there  would  be  Federal  funds  available  for  child  care, 
for  example,  then  I  think  the  YMCA's  ought  to  be  able  to  do  that 
with  not  taxpayer  funds.  I  don't  think  the  YMCA  or  generally,  as 
an  example.  Independent  Sector  organizations  quarrel  with  that. 

You  may  have  certain  organizations  that  are  a  problem.  But  this 
is  the  agenda  of  many  of  these  kind  of  organizations — it  certainly 
is  of  the  YMCA — to  say  to  people,  this  is  what  we  are.  And  we  have 
our  mission  statement  clearly  set  forth  everywhere.  And  we  say,  we 
do  these  things,  and  if  you'd  like  to  be  heard,  not  as  a  lobbying 
group,  but  like  to  have  these  addressed  by  our  being  able  to  get 
some  funds  in  your  community,  whether  it's  inner  city  or  rural,  I'm 
unclear  as  to  how  or  why  we  should  be  restricted  in  using  private 
funds  that  way. 

Mr.  McIntosh.  And  let  me  make  it  clear,  I  don't  quarrel  with 
your  agenda,  and  trying  to  organize  in  those  ways.  I  see  a  lot  of 
benefits  to  communities  for  that.  I  guess  I  think  it's  very,  very  dif- 
ficult to  build  those  Chinese  walls  between  the  taxpayer  money  and 
the  private  money;  and  therefore  to  keep  the  integrity  of  the  sys- 
tem. I  think  it  would  be  better  to  ask  you  to  go  out  and  recruit  pri- 
vate sector  money  to  do  it. 

And  by  the  way,  my  personal  philosophy  is,  we  can  help  you  in 
that  by  going  back  to  an  earlier  provision  in  the  Tax  Code  that 
made  it  a  lot  easier  for  people  to  receive  tax  deductions  for  giving 
as  individuals  to  those  type  of  activities.  I  think  the  1986  tax 
change  made  it  very  difficult,  in  some  ways,  to  do  that,  particularly 
for  small  donors. 

So  there's  a  lot  there  that  I  think  you're  doing  well.  I  just  think 
we  shouldn't  be  having  a  group  that  advocates  policy  be  receiving 
the  taxpayer  dollars. 

Mr.  Brown.  Well,  I'm  not  sure,  if  we  can  end  this  discussion  at 
that  point,  although  I'm  wilUng  to  answer  as  many  questions  that 
you  or  members  of  the  committee  have,  Mr.  Chairman.  But  I'm  not 
sure  you  coiild  get  me  to  disagree  on  that,  either.  It's  just  that  it 
seems  as  though  there  is  a  kind  of  big  cannon  being  aimed  at  a 
lot  of  organizations  that — and  again,  I  don't  mean  to  do  this,  I 
know  Senator  Simpson  left  a  long  time  ago. 

But  he  made  some  nice  remarks,  and  we  appreciate  it,  on  behalf 
of  the  YMCA.  But  there  are  other  organizations  that  don't  know  ex- 
actly where  this  is  going.  At  one  point  we're  looking  at  legislation 
with  a  5-percent  cap,  I  guess  you  could  call  it,  of  private  funds.  And 
then  a  suggestion  is  that  that  wouldn't  really  work.  So  we're  look- 
ing at  what  legislation  will  come  out  of  here.  That  is  certainly  true. 
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Mr.  McIntosh.  And  let  me  state  for  the  record  what  my  inten- 
tion is  in  that  area,  and  that  is  to  gather  the  information  from  this 
hearing,  work  with  some  of  the  drafting  that's  being  done,  and  float 
a  proposal  that  people  can  take  a  look  at  and  see  how  it  appUes 
to  them,  give  us  suggestions  in  the  process,  and  hopefully  move 
that  legislation  very  quickly. 

That's  my  personal  goal.  But  we  don't  want  to  do  it  without  peo- 
ple having  the  benefit  to  see  what  it  is  that  we  would  be  doing  in 
specific. 

Mr.  Brown.  Of  course. 

Mr.  McIntosh.  I  don't  have  any  further  questions.  Do  either  of 
you  have  any  questions  for  this  panel?  Mr.  Fox. 

Mr.  Fox.  Thank  you,  Mr.  Chairman.  I  have  a  couple,  if  I  may. 
To  Mr.  Eno,  if  I  may  ask  you  a  couple  questions. 

Mr.  Eno.  Certainly,  sir. 

Mr.  Fox.  Thank  you.  We  appreciate  again  the  entire  panel's  as- 
sistance today  in  trying  to  help  us  get  to  the  point  where  we  can 
have  some  meaningful  legislation  to  introduce  and  make  some  ap- 
propriate changes  in  the  law.  As  you  know.  President  Reagan  seri- 
ously considered  vetoing  H.R.  2809,  which  established  the  National 
Fish  and  WildUfe  Foundation  in  1984. 

In  his  March  26,  1984,  statement  signing  this  legislation  into 
law,  he  wrote,  "The  bill's  provisions  taken  together  create  ambigu- 
ity about  whether  the  foundation  is  to  be  a  private  entity  or  an  es- 
tabhshment  within  the  executive  branch.  The  statement  from  this 
bill  to  the  effect  that  the  foundation  is  to  be  a  nonprofit,  charitable 
corporation,  and  that  it  shall  not  be  an  agency  or  an  estabUshment 
of  the  United  States  is  contradicted  by  the  fact  that  the  foundation 
was  established  by  Congress  and  endowed  with  the  sole  purpose  of 
assisting  and  benefiting  a  Federal  agency. 

"Entities  which  are  neither  clearly  governmental  or  private 
should  not  be  created.  I  have  therefore  given  serious  consideration 
to  vetoing  the  bill,  even  though  I  support  its  laudable  objectives," 
said  President  Reagan.  Do  you  believe  President  Reagan's  fears 
were  well  founded  in  this  regard? 

Mr.  Eno.  I  don't  believe  his  fears  were  well  founded.  I  mean,  I 
think  it's  clear 

Mr.  Fox.  I  mean,  you  may  not  have  been  there- 


Mr.  Eno.  I  tried  to  say  that  we're  an  odd  beast.  And  I  can  tell 
you  as  an  executive  director  of  a  foundation  that's  neither  fish  nor 
fowl,  that  it  causes  considerable  headaches  from  time  to  time,  and 
it's  an  unclear  situation.  That's  why  we  have  gone  the  extra  level 
to  make  sure  that  our  activities  meet  both  the  Government  stand- 
ards and  the  nonprofit  standard.  And  we've  made  a  success. 

I  mean,  part  of  the  reason  we  were  created  was  to  bridge  the 
public  and  the  private  sectors,  particularly  in  natural  resources.  I 
mean,  fish  and  wildlife  move.  They  migrate  past  political  bound- 
aries. They're  difficult  to  manage  for  that  reason.  And  for  example, 
to  address  some  of  Congressman  Shadegg's  questions,  would  I  ac- 
quiesce to  a  prohibition  on  lobbying? 

Well,  one  of  the  things  that's  occurred  to  me  since  his  question 
is  that  would  prohibit  grants  to  States.  And  for  example,  his  State, 
I  believe  he's  from  Cahfomia,  is  the  largest  recipient  of  foundation 
grants  by  a  factor  of  three.  If  we  didn't  do  that,  my  Ufe  would  be 
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much  easier,  because  a  lot  of  the  problems  in  California  are  mas- 
sive headaches,  and  they're  very  difficult  to  construct  grants 
around.  And  we  have  to  work  very  hard  to  do  that. 

But  we  have  made  the  foundation  a  success.  We  try  £ind  talk  to 
Congress  and  to  the  corporate  community  and  the  private  sector  as 
much  as  possible.  So  I  think  we're  bridging  that  gap. 

Mr.  Fox.  OK,  well,  let  me  first  just  clarify  that  Congressman 
Shadegg  is  from  Arizona. 

Mr.  Eno.  From  Arizona?  OK,  excuse  me. 

Mr.  Fox.  It's  close. 

Mr.  Eno.  We've  done  a  lot  of  grants  in  Arizona,  too.  For  exsimple, 
we're  underwriting  bird  surveys  in  Arizona  with  the  State. 

Mr.  Fox.  Right. 

Mr.  Eno.  And  again,  I  haven't  seen  the  legislation  he  referred  to, 
but  State  grants — or  States  are  principal  recipients  of  foundation 
grants.  That's  the  point  I  was  trying  to  make. 

Mr.  Fox.  One  more  question,  if  I  may.  According  to  information 
provided  by  the  foundation  to  several  Members  of  Congress,  the 
foundation's  board,  on  November  7,  1993,  provided  $25,000  toward 
a  $75,000  grant  entitled  Florida  Keys  Public  Awareness  Program. 
The  foundation's  own  description  of  the  grant  is  as  follows.  Dis- 
seminate conservation  to  local  residents  to  generate  support  for 
protecting  the  Florida  Bay  and  Florida  Keys  ecosystem,  and  for  de- 
veloping a  management  plan  for  the  Florida  Keys  National  Marine 
Sanctuary. 

This  description  sounds  remarkably  similar  to  a  grant  that  the 
National  Oceanic  Atmospheric  Administration  had  at  the  same 
time.  Was  this  grant  used  for  some  of  the  same  purposes  as 
NOAA's  grant? 

Mr.  Eno.  Not  to  my  knowledge,  sir.  Two  things — one,  Congress 
made  us  the  official  foundation  for  NOAA,  National  Marine  Fishery 
Service,  2  years  ago  in  the  last  reauthorization  process.  And  it's 
been  specifically  encouraging  for  us  to  do  grants  to  help  the  marine 
sanctuary  system  and  fisheries.  For  example,  last  year.  Congress 
appropriated  money  for  us  to  work  in  New  England  and  to  raise 
matching  funds  for  the  collapse  of  the  New  England  Ground  Fish- 
ery. 

The  nature  conservancy  grant  was  principally  to  work  with  small 
businesses.  You  have  to  understand,  in  the  Florida  Keys,  that  eco- 
system has  just  collapsed.  The  entire  Florida  Bay  is  pea  soup.  And 
the  economy  of  the  Florida  Keys,  which  is  largely  based  on  tourism 
and  fisheries  and  outdoor  recreation,  is  in  grave  jeopardy.  And  our 
grant  was  mostly  to  work  with  small  businesses  and  acquaint  them 
with  the  problems  of  the  Florida  Keys  and  the  Everglades  up- 
stream. 

For  example,  our  March  board  meeting  was  in  the  Keys.  And  our 
hosts  were  the  bankers  from  many  of  the  banks  in  the  Keys.  To 
my  knowledge,  and  to  our  audits,  I  don't  think  we  had  the  same 
problem.  We  decided  not  to  fund  a  second  round  of  grants  through 
the  nature  conservancy,  though. 

Mr.  Fox.  OK  If  I  could  just  ask  a  question  to  James  Martin,  if 
I  can. 

Mr.  Martin.  Yes,  sir. 
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Mr.  Fox.  Excuse  the  bells.  We  appreciate  your  testimony  earlier, 
regarding  the  problems  you  identified  with  certain  senior  organiza- 
tions that  use  much  of  their  funds  for  poUtical  purposes,  rather 
than  for  informational  purposes.  Do  you  think  the  legislation  that 
has  been  discussed  by  the  chairman  and  others  would  be  the  solu- 
tion to  the  problem?  Or  are  there  other  areas  we  should  be  ad- 
dressing, other  than  the  legislation  that's  been  discussed? 

Mr.  Martin.  Thank  you,  Mr.  Fox.  I  do  believe  that  there  are  ex- 
isting laws  that  should  take  care  of  the  problem.  However,  they 
have  not  been  enforced  in  the  past  40  years.  And  I  would  certainly 
look  favorably  on  the  legislation  that  the  chairman  is  offering,  ex- 
cept this  5-percent  business.  I'm  not  too  sure  about  that.  I  think 
you  should,  as  someone  said,  you  need  to  cut  off  their  funding  to- 
tally— make  them  Black  Flag  dead,  if  you  will;  take  out  all  funding. 

Because  they're  just  going  to  come  back  and  find  a  way  around 
it,  circumvent  the  law. 

Mr.  Fox.  Well,  I  think  it's  clear  that  your  60  Plus  Association 
has,  without  public  fiinds,  been  able  to  advocate  for  seniors,  inform 
them,  to  work  on  their  behalf  in  a  nonpolitical  manner,  which  I 
think  is  consistent  with  the  objectives  that  this  Congress,  the 
104th,  is  trying  to  move  forward.  And  whether  it's  House  or  Sen- 
ate, hopefully  Republican  or  Democrat,  we  think  that  the  way  to 
go  is  to  have  nonprofits  not  be  involved  in  political  activity.  And 
your  group  has  obviously  shown  well  how  you  can  achieve  the  pub- 
lic aims  of  helping  one  another  without  having  the  poUtical  over- 
influence. 

So  I  thank  the  chairman  for  allowing  me  to  ask  these  questions. 

Mr.  Ehrlich  [presiding].  Thank  you,  and  thank  you  all  very 
much.  Could  we  call  the  next  panel  forward,  too?  What  we're  going 
to  do  is  swear  you  in,  begin  your  testimony.  We  will  try  to  keep 
this  hearing  running.  If  we  do  not,  we  may  be  here  all  night.  I'd 
like  to  swear  you  all  in,  if  everybody  would  stand. 

[Witnesses  sworn.] 

Mr.  Ehrlich.  Mr.  Bandow,  you  can  begin.  Thank  you  very  much 
for  your  patience.  As  you  know,  we  do  not  control  the  floor  schedule 
around  here.  So  we  appreciate  it  very  much. 

STATEMENTS  OF  DOUG  BANDOW,  SENIOR  FELLOW,  CATO  IN- 
STITUTE; NATWAR  M.  GANDHI,  ASSOCIATE  DIRECTOR,  TAX 
POLICY  AND  ADMINISTRATION  ISSUES,  GENERAL  GOVERN- 
MENT DIVISION,  GENERAL  ACCOUNTING  OFFICE;  TER- 
RENCE  SCANLON,  PRESIDENT,  CAPITAL  RESEARCH  CENTER; 
AND  JAMES  T.  BENNETT,  PROFESSOR,  GEORGE  MASON  UNI- 
VERSITY, CFACT 

Mr.  Bandow.  Of  course.  Well,  I  appreciate  your  indulgence,  and 
I'm  very  sorry  I  have  to  leave  for  another  engagement.  I  think  that 
the  issue  you  and  your  colleagues  have  taken  up  is  a  very  impor- 
tant one.  Far  too  often  the  intentions  of  Congress  are  being  per- 
verted by  Federal  grantors  and  by  activist  grantees.  And  I'd  Hke 
to  just  give  a  summary  of  a  particular  case  study  to  indicate,  I 
think,  how  difficult  the  problem  is.  It's  not  just  some  of  the  usual 
suspects,  in  terms  of  more  politically  minded  organizations,  which 
are  involved  in  funding  political  activity. 
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I've  taken  a  look  at  some  of  the  activities  of  the  Center  for  Sub- 
stance Abuse  Prevention,  which  is  an  organization  that  has  very 
laudable  goals  about  ehminating  or  reducing  alcohol,  tobacco,  and 
drug  problems  in  our  society.  This  of  course  is  an  issue  with  which 
no  one  can  disagree.  The  problem  is  if  one  looks  at  the  center's  ac- 
tivities, one  finds  that  it  uses  public  funds  to  promote  a  host  of 
media  and  political  advocacy  programs  to  promote,  particularly  at 
the  local  level,  higher  excise  taxes,  restrictions  on  advertising,  and 
even  the  destruction  of  private  billboards. 

And  one  sees,  through  these  activities,  I  think,  at  least  a  skirting 
of  the  law,  in  terms  of  lobbjdng  for  Federal  budget  funding  for  the 
agency  itself.  And  just  a  couple  of  examples.  I've  submitted  my 
longer  testimony  for  the  record.  One  example  is  fimding  of  an  orga- 
nization called  the  Marin  Institute,  which  is  very  active  in  a  num- 
ber of  alcohol  control  issues. 

It's  an  institute  that  talks  about  how  its  own  programs  do  not 
shrink  from  controversy.  And  in  its  promotional  materials,  it 
speaks  about  the  importance  of  building  a  coalition  for  broad  social 
change  in  regard  to  health  poHcy.  It's  an  organization  that  works 
very  hard  to  create  State  and  national  networks  of  community  ac- 
tivists, and  has  been  funded  by  the  Federal  Government  to  create 
an  information  project  which  is  very  explicitly  to  be  used  by  alcohol 
activists  to  counteract  industry. 

And  it  speaks  about  the  role  that  this  sort  of  a  data  base  could 
have  played  in  the  past  for  activists.  And  it  cites  such  issues  as  in- 
dustry and  ownership  patterns;  industry  promotional  expenditures; 
background  of  industry  spokesmen — ^issues  that  have  nothing  to  do 
with  health  and  abuse  of  alcohol,  but  rather  are  very  poUtically  ori- 
ented kinds  of  information. 

Similarly,  the  Federal  Grovemment  has  underwritten  studies  by 
the  University  Research  Corp.,  a  private  grantee  involved  in  what 
they  call  media  advocacy  case  studies,  which  promote  local  activ- 
ists' use  of  the  media.  For  example,  they  have  a  chapter  devoted 
to  a  San  Diego  campaign  by  Act  Up,  which  attempts  to  link  alcohol 
with  the  transmission  of  AIDS;  a  chapter  detailing  what  is  called 
ARTFUX — F-U-X,  which  describes  the  destruction  of  private  bill- 
boards. 

And  indeed,  this  chapter,  funded  by  the  Federal  Grovemment, 
logs  the  fact  that  activists  are  involved  in  the  illegal  destruction  of 
private  property.  And  the  organization  goes  on  to  list  lessons 
learned,  which  includes  that  sensationalism  makes  news.  And  it 
sums  up  the  political  lessons  to  be  learned  fi*om  these  sorts  of  ac- 
tivities. Now,  I  think  that  any  sort  of  local  organization  is  quite 
free  to  engage  in  these  sorts  of  activities. 

The  question,  of  course,  is,  should  Federal  funds  be  directed  to 
promote  and  support  these  kinds  of  activities?  Indeed,  the  Center 
for  Substance  Abuse  Prevention  is  very  high  on  media  training  for 
its  own  employees  and  also  for  community  activists.  And  it  cites  as 
examples  of  the  goals  to  be  served  by  this  media  training,  things 
such  as  increasing  excise  taxes. 

And  it  says  these  are  examples  of  social  or  public  policies  that 
have  been  advanced  by  community  groups  through  the  use  of 
media  advocacy  techniques,  which  were  funded  by  the  Federal  Grov- 
emment. The  center  has  also  helped  develop  and  promote  the  Na- 
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tional  Prevention  League,  which  has  been  renamed  the  National 
Drug  Prevention  League,  which  is  basically  a  lobbying  and  activist 
organization  that  has,  among  other  things,  helped  promote  CSAP 
itself,  and  the  preservation  for  the  funding  of  this  Federal  entity. 

There  are  other  examples  like  this.  But  I  think  this  is  a  good  ex- 
ample that  shows  the  pervasiveness  of  the  problem,  where  we  have 
an  agency  with  laudable  goals,  of  course,  but  one  which  is  basically 
using  taxpayer  funding  to  promote  pohtical  objectives. 

Mr.  Ehrlich.  If  you  don't  mind  me  interrupting.  Congressman 
Mcintosh  is  on  his  way  back.  I  am  going  to  go  vote  right  now.  But 
before  I  left,  I  wanted  to — I  just  briefly  ran  through  your  testi- 
mony, and  it's  wonderful;  and  I  appreciate  your  appearing  here 
today.  I  am  very  interested  in  your  views,  observations,  comments 
concerning  the  discussion  with  the  Senator,  the  appropriate  param- 
eters that  you  think  might  make  a  good  piece  of  legislation. 

You've  heard  the  discussion,  the  various  thought  processes  we've 
gone  through  at  this  point  in  time.  Would  you  be  willing  to  do  that 
and  submit  it  to  the  committee? 

Mr.  Bandow.  Certainly,  I'd  be  very  happy  to. 

Mr.  Ehrlich.  Thank  you  very  much.  With  that,  I'm  going  to  take 
a  very  brief  recess  for  1  or  2  minutes  until  Congressman  Mcintosh 
gets  back.  We  will  continue  at  that  time.  And  I  thank  you  all  for 
bearing  with  us  very  much. 

[Recess.] 

Mr.  McIntosh.  The  subcommittee  is  reconvened.  We  are  going  to 
proceed  with  the  testimony  of  Dr.  Natwar  Gandhi,  of  the  General 
Accounting  Office.  Thank  you  very  much  for  your  indulgence,  and 
if  you  would  proceed. 

Mr.  Gandhi.  Thank  you  very  much,  Mr.  Chairman  and  members 
of  the  subcommittee.  We  are  pleased  to  be  here  today  to  provide 
information  on  the  revenue  producing  activities  of  tax  exempt  orga- 
nizations. Of  particular  interest  are  the  activities  of  charitable  and 
educational  organizations  under  section  501(c)(3)  of  the  IRS  Code, 
and  social  welfare  organizations  under  section  501(c)(4).  These  or- 
ganizations account  for  most  tax  exempt  assets. 

On  the  basis  of  our  past  work  and  analysis  of  the  most  recently 
available  IRS  data,  we  have  several  observations  to  make.  First, 
the  tax  exempt  community  represents  a  large  and  diverse  group  of 
over  a  million  organizations  organized  and  operated  for  a  variety 
of  purposes.  However,  the  community  has  been  characterized  by 
concentration  of  resources  among  some  large  organizations.  For  in- 
stance, in  1989,  about  2,100  charitable  and  educational  organiza- 
tions, or  roughly  1.6  percent,  controlled  79  percent  of  all  such  orga- 
nizations' assets  and  61  percent  of  their  revenue. 

Similarly,  about  300  social  welfare  organizations,  or  roughly  1.4 
percent,  controlled  78  percent  of  the  assets  and  69  percent  of  the 
revenue  of  all  such  organizations.  Second,  many  tax  exempt  organi- 
zations have  relied  upon  income  producing  activities  to  fund  their 
operations.  IRS  data  show  that  these  organizations  receive  a  sub- 
stantial portion  of  their  revenue  from  program  services  and  other 
income  producing  sources. 

For  example,  in  1990,  such  revenue  accounted  for  79  percent  for 
charitable  and  educational  organizations,  and  81  percent  for  social 
welfare  organizations.  Program  service  revenue  broadly  refers  to 
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fees  and  income  organizations  generate  while  administering  pro- 
grams. For  example,  it  includes  hospital  charges  for  patient  care; 
entrance  fees  to  museums;  fees  for  services  at  YMCA;  and  tuition 
at  schools. 

The  IRS  data  also  indicates  that  in  1990,  contributions  rep- 
resented 20  percent  of  revenue  of  charitable  and  educational  orga- 
nizations, while  membership  dues  accounted  for  11  percent  of  reve- 
nues of  social  welfare  organizations.  These  traditional  sources  of 
revenue  for  tax  exempt  organizations  have  declined  considerably 
from  1975  as  a  percent  of  total  revenue. 

Our  third  observation  concerns  Government  grants.  Most  Gov- 
ernment grants  to  tax  exempt  organizations  are  received  by  char- 
ities. In  1991,  33  percent  of  these  organizations  received  $39  billion 
in  grants  from  Federal,  State,  or  local  governments,  representing 
about  8  percent  of  revenues.  By  comparison,  16  percent  of  social 
welfare  organizations  received  Government  grants,  totaling  about 
$650  milUon,  3  percent  of  the  total  revenue. 

Information  on  the  nature  of  these  grants  is  not  available  at  IRS. 
Now,  the  fourth  observation.  Concerns  of  competition  between  the 
tax  exempt  community  and  taxable  businesses  led  to  enactment  of 
the  unrelated  business  income  tax,  the  so-called  UBIT,  in  1950. 
However,  because  of  exclusions  established  by  the  tax  code,  not  all 
unrelated  business  income  is  taxable. 

In  1993,  some  37,000  tax  exempt  organizations — that  is  about  3 
percent — paid  almost  $174  million  in  taxes.  Both  the  number  of  or- 
ganizations who  pay  taxes  and  the  total  amount  paid  has  increased 
considerably  since  1985.  Fifth,  the  extent  to  which  tax  exempt  or- 
ganizations may  engage  in  lobbying  activity  depends  primarily  on 
the  type  of  organization. 

Unlimited  lobbying  is  permitted  for  social  welfare,  labor  and  ag- 
riculture organizations  and  business  leagues,  provided  that  it  re- 
lates to  the  organization's  exempt  purpose.  Charitable  and  edu- 
cational organizations  may  generally  spend  no  more  than  $1  mil- 
lion annually  on  lobbying.  Further,  donors  may  not  claim  a  chari- 
table deduction  for  contributions  when  those  contributions  are  used 
for  lobbying. 

Also,  members  of  tax  exempt  organizations  may  not  deduct  mem- 
bership dues  if  the  funds  are  used  for  lobbying.  Finally,  Mr.  Chair- 
man, our  last  observation — administration  of  and  compliance  with 
tax  codes  require  determining  whether  a  business  activity  furthers 
an  organization's  exempt  purpose;  and  if  not,  whether  it  falls  with- 
in one  of  the  statutory  exclusions.  Such  determination  has  been 
problematic  for  both  IRS  and  taxpayers.  Current  controversies  sur- 
round the  extent  to  which  various  income  sources  fit  the  royalty  ex- 
clusion. 

That  concludes  my  oral  statement,  Mr.  Chairman.  I  request  that 
my  written  statement  be  made  part  of  the  record.  I  will  be  pleased 
to  respond  to  any  questions.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Gandhi  follows:] 
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Additional  Information  on  Activities  and  IRS 
Oversight  of  Tax-Exempt  Organizations 

Summary  of  Statement  by 

Natwar  M.  Gandhi 

Associate  Director,  Tax  Policy  and  Administration  Issues 

General  Government  Division 

U.S.  General  Accounting  Office 

Over  1  million  organizations  are  approved  for  tax-exempt  status 
for  a  variety  of  reasons  primarily  related  to  charitable  and 
educational,  social  welfare,  or  member  benefit  purposes.   The 
Internal  Revenue  Code  allows  exemption  under  25  organizational 
categories,  including,  for  example,  charities,  labor  unions, 
social  clubs,  and  credit  unions.   The  tax-exempt  community  has 
been  (1)  dominated  by  several  categories  of  organizations  and  (2) 
characterized  by  concentration  of  resources  among  larger 
organizations. 

Some,  particularly  larger,  tax-exempt  organizations  have  relied 
upon  service  fees  and  business-like  activities  to  finance  their 
operations.   In  1950,  Congress  enacted  the  unrelated  business 
income  tax  (UBIT)  to  address  what  was  seen  as  competition  between 
tax-exempt  organizations  and  taxable  businesses.   In  1993,  37,045 
organizations  (about  3  percent  of  all  tax-exempt  organizations) 
paid  $173.6  million  in  UBIT. 

While  tax-exempt  organizations  received  a  substantial  portion  of 
revenue  from  other  than  contributions  or  membership  dues, 
government  grants,  reported  to  IRS  as  related  income,  did  not 
comprise  a  major  portion.   Most  government  grants  to  tax-exempt 
organizations  are  received  by  charitable  organizations;  33 
percent  of  these  organizations  received  such  grants  in  1991. 
Charitable  organizations  reported  receiving  $39  billion  in  grants 
from  federal,  state,  or  local  governments,  representing  about  8 
percent  of  their  total  revenue  of  $490  billion.   Tax-exempt 
organizations  reported  most  of  their  income  as  related  to  their 
exempt  purposes . 

The  extent  to  which  tax-exempt  organizations  may  statutorily 
engage  in  lobbying  and  political  activity  depends  upon  the  type 
of  organization.   For  instance,  social  welfare  organizations  may 
engage  in  unlimited  lobbying,  while  charities  have  restrictions. 
However,  even  when  permitted,  funds  used  for  lobbying  may  affect 
the  deductibility  of  those  contributions  to  the  taxpayer. 

Numerous  IRS  rulings  and  court  cases  have  addressed  whether 
Income  is  subject  to  UBIT.   Recent  controversy  involves  the  scope 
of  Income  included  in  the  exclusion  for  royalty  income.   Deciding 
whether  activities  are  substantially  related  to  exempt  purposes 
or  qualify  under  exclusions  to  UBIT  create  administrative  and 
compliance  hurdles  for  IRS  and  the  organizations. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  are  pleased  to  be  here  today  to  provide  information  to  assist 
the  Subcommittee  in  its  inquiry  into  the  activities  of  tax-exempt 
organizations  and  the  revenue  resulting  from  these  activities. 
Of  particular  interest  are  the  activities  of  charitable  and 
educational  organizations  (Internal  Revenue  Code  section 
501(c)(3))  and  social  welfare  organizations  (Internal  Revenue 
Code  section  501(c)(4)),  as  these  organizations  represent  most 
tax-exempt  assets. 

On  the  basis  of  our  past  work  and  our  analysis  of  1991  Internal 
Revenue  Service  (IRS)  data,  which  was  the  most  recent  available, 
we  have  the  following  major  observations  to  offer: 

--  The  tax-exempt  community  represents  a  large  and  diverse  group 
of  organizations  organized  and  operated  for  a  variety  of 
purposes.   However,  the  community  has  been  characterized  by 
concentration  of  resources  among  some  large  organizations. 
For  instance,  in  1989  about  1.6  percent  of  charitable  and 
educational  organizations  controlled  70  percent  of  all  such 
organizations'  assets  and  61  percent  of  their  revenue. 

--  Many  tax-exempt  organizations  have  relied  upon  income- 
producing  activities  to  fund  their  operations.   IRS  data  show 
that  these  organizations  received  a  substantial  proportion  of 
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1990  revenue  from  program  service  activities  and  other 
sources:  79  percent  for  charitable  and  educational 
organizations  and  81  percent  for  social  welfare  organizations. 
The  IRS  data  also  indicate  that  contributions  represented  20 
percent  of  charitable  and  educational  organizations'  revenue 
and  membership  dues  represented  11  percent  of  social  welfare 
organizations'  revenue. 

In  1950,  concerns  of  competition  between  the  tax-exempt 
community  and  taxable  businesses  led  to  enactment  of  LIBIT. 
IRS  data  show  that  tax-exempt  organizations  have  reported 
contributions  and  the  bulk  of  their  fee  and  business-like 
income  as  derived  from  activities  related  to  exempt  purposes 
and  therefore  not  taxed.   In  1991,  71  percent  of  charitable 
and  educational  organizations'  revenue  was  reported  as  derived 
from  activity  related  to  exempt  purposes. 

Most  grants  to  tax-exempt  organizations  from  federal,  state, 
or  local  governments  are  received  by  charitable  organizations; 
33  percent  of  these  organizations  reported  receiving  such 
grants  in  1991.   Charitable  organizations  reported  receiving 
about  $39  billion  in  grants  from  federal,  state  or  local 
governments,  representing  about  8  percent  of  their  total 
revenue  of  $490  billion.   By  comparison,  16  percent  of  social 
welfare  organizations  received  government  grants,  totalling 
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about  $648  million--3  percent  of  their  total  revenue. 
Information  on  the  specific  source  is  not  available  at  IRS. 

-  About  96  percent  of  charitable  and  educational  organizations' 
1991  income  reported  from  unrelated  activity  was  excluded  from 
UBIT  because  the  income  fell  under  one  or  more  of  40 
exclusions.   Similarly,  about  75  percent  of  social  welfare 
organizations'  income  was  excluded.   Exclusions  include  income 
from  royalties,  interest  and  dividends,  and  rents  from 
property  not  financed  by  debt.   Generally,  exclusions  were 
enacted  because  Congress  did  not  believe  such  income,  usually 
of  a  passive  nature,  was  likely  to  generate  competitive 
problems.   In  1993,  37,045  tax-exempt  organizations,  about  3 
percent  of  all  such .organizations,  paid  almost  $174  million  in 
UBIT. 

-  The  extent  to  which  tax-exempt  organizations  may  statutorily 
engage  in  lobbying  activity  depends  upon  the  type  of 
organization.   Unlimited  lobbying  is  permitted  for  social 
welfare  organizations,  provided  that  it  relates  to  the 
organizations'  exempt  purpose.   Charitable  and  educational 
organizations  may  generally  spend  no  more  than  $1  million 
annually  on  lobbying.   Further,  donors  may  not  claim  a 
charitable  deduction  for  contributions  to  charitable  and 
educational  organizations  used  for  lobbying,  and  members  of 
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tax-exempt  organizations  may  not  deduct  membership  dues  if  the 
funds  are  used  for  lobbying. 

--  IRS  oversight  of  tax-exempt  organizations  primarily  involves 
recognizing  organizations  for  tax-exempt  status  and  subsequent 
examination  to  ensure  that  these  organizations  are  organized 
and  operated  for  their  approved  purposes,  and  that  the  proper 
amount  of  unrelated  business  income  or  other  excise  taxes,  if 
any,  has  been  paid.   Administration  of  and  compliance  with  the 
UBIT  require  determining  whether  a  business  activity  furthers 
an  organization's  exempt  purpose  and,  if  not,  whether  it  falls 
within  one  of  the  statutory  exclusions.   This  has  historically 
posed  difficult  determinations  for  IRS  and  taxpayers.   Current 
controversy  surrounds  the  extent  to  which  various  income 
sources  fit  the  royalty  exclusion. 

TAX-EXEMPT  COMMUNITY  IS  DIVERSE 

Federal  tax  law  has  always  provided  for  exemption  of  charitable 
and  educational  organizations.   While  the  basis  for  exemption  of 
particular  organizations  is  not  always  specific,  various 
rationales  exist  for  tax-exempt  status.   These  include  a  belief 
that  the  concept  of  taxable  income  is  not  applicable  to  nonprofit 
organizations  supported  by  donations  or  organized  for  mutual 
benefit,  and  that  exemption  (1)  assists  an  organization  to 
undertake  a  function  that  governments  would  otherwise  provide. 
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(2)  is  an  appropriate  subsidy  for  addressing  social  problems 
using  approaches  not  available  to  government,  and  (3)  compensates 
for  restraint  on  capital  raising.   Tax-exempt  status  is 
predicated  upon  being  organized  and  operated  for  valid  purposes 
and  does  not  preclude  the  organization  from  generating  profit 
from  activities  in  which  it  is  engaged. 

The  number  of  tax-exempt  organizations  continues  to  increase, 
with  over  1.1  million'  entities  recognized  as  tax-exempt  by  IRS 
in  1994.   Organizations  are  recognized  as  tax-exempt  under  25 
categories  in  Internal  Revenue  Code  (IRC)  section  501(c).   Each 
of  these  categories  provides  for  generic  or  specific 
organizational  purposes,  such  as  charitable  and  educational, 
health,  social  welfare,  and  member  benefit.   Appendix  I  provides 
a  list  of  the  25  categories  and  the  approved  purposes. 

Charitable  and  educational  organizations  have  historically  made 
up  the  majority  of  the  tax-exempt  community.   Social  welfare 
organizations  have  been  the  second  largest  category  of  exempt 
organizations.   These  two  categories  represented  65  percent  of 
the  more  than  1.1  million  tax-exempt  organizations  in  1994  and  69 
percent  of  all  assets  in  1990. 


'This  total  does  not  include  certain  501(c)(3)  religious 
organizations  that  are  automatically  tax-exempt  without  applying 
to  IRS,  as  well  as  a  small  number  of  other  organizations,  such  as 
farmer  cooperatives. 


109 


Although  the  25  statutory  exemption  categories  encompass  diverse 
organizational  and  operational  purposes,  great  diversity  also 
exists  within  the  categories.   For  instance,  501(c)(3) 
organizations  include  educational  institutions,  churches,  and 
hospitals.   Organizations  may  be  approved  for  exemption  in 
furtherance  of  over  160  specific  activities,  ranging  from  testing 
products  for  public  safety  to  combatting  community  deterioration. 

Resources  Have  Been  Concentrated 

We  reported  in  a  1987  report^  that  financial  resources  have 
historically  been  concentrated  among  a  small  number  of  tax-exempt 
organizations.   This  concentration  was  still  evident  in  1989. 
IRS  data  show  that  in  1989  about  2,133  charitable  and  educational 
organizations,  or  1.6  percent,  controlled  70  percent  of  these 
organizations'  assets  and  61  percent  of  their  total  revenue. 
Similarly  in  1989,  about  291  social  welfare  organizations,  or  1.4 
percent,  controlled  78  percent  of  assets  and  69  percent  of 
revenue. 

BUSINESS  ACTIVITIES  LED  TO  UBIT 

Prior  to  1950,  all  income  of  exempt  organizations  was  untaxed  as 
long  as  the  net  profits  were  used  to  further  their  exempt 


'Competition  Between  Tax-Exempt  Organizations  and  Taxable 
Businesses  (GAO/GGD-87-40BR,  Feb.  27,  1987). 
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purposes.   In  1950,  Congress  enacted  UBIT  to  address  what  was 
seen  as  competition  between  tax-exempt  organizations  and  taxable 
entities.   Tax-exempt  status  is  predicated  upon  an  organization 
being  organized  and  operated  for  valid  purposes  and  does  not 
preclude  the  organization  from  generating  profits  from  activities 
in  which  the  organizations  are  engaged.   However,  Congress  was 
concerned  that  tax-exempt  organizations  could  expand  their 
competitive  businesses  with  untaxed  profits  while  taxable 
entities  could  do  so  only  with  taxed  profits.   UBIT  applies  an 
income  tax  to  a  tax-exempt  organization's  income  from  an 
unrelated  trade  or  business,  less  deductions  directly  connected 
to  the  production  of  the  income.   Income  is  subject  to  UBIT  only 
if  it  is 

--  from  a  trade  or  business; 
--  regularly  carried  on,  and 

--  not  substantially  related  to  the  organization's  exempt 
purpose. 

While  the  basic  structure  of  UBIT  has  not  changed  since  1950,  the 
UBIT  was  extended  to  churches,  social  welfare  organizations, 
local  associations  of  employees,  and  social  clubs  in  1969. 
Currently,  UBIT  applies  to  most  tax-exempt  organizations  with 
unrelated  business  income  (UBI)  of  $1,000  or  more.   In  1993, 
37,045  tax-exempt  organizations,  about  3  percent  of  all  such 


Ill 


organizations,  paid  $173.6  million  in  UBIT.   IRS  1991  data'  show 
that  less  than  1  percent  of  the  revenue  of  charitable  and 
educational  organizations  and  1.4  percent  of  the  revenue  of 
social  welfare  organizations  was  taxable  unrelated  business 
income.   Appendix  II  contains  additional  information  on  the 
distribution  of  revenues  for  these  organizations. 

In  the  1980s,  complaints  from  small  businesses  of  unfair 
competition  with  tax-exempt  organizations  made  the  issue  a 
prominent  one  at  the  1986  White  House  Conference  on  Small 
Business  and  the  subject  of  extensive  hearings  before  the 
Subcommittee  on  Oversight  of  the  House  Ways  and  Means  Committee 
in  1987  and  1988.   Numerous  proposals  for  UBIT  changes  were 
generated,  including  tightening  the  criteria  for  what  was 
considered  related  activity  and  eliminating  some  of  the 
exclusions.   However,  these  proposals  were  never  included  in  a 
bill. 

PAST  RELIANCE  UPON  INCOME -PRODUCING 
ACTIVITY  EVIDENT 

Available  IRS  data  through  1991  show  the  tax-exempt  community 
continued  to  rely  upon  income-producing  activity.   This  reliance 


^These  data  are  based  on  information  reported  by  tax-exempt 
organizations  on  their  annual  information  return  (Form  990,  Part 
VII).   IRS  officials  advised  us  that  these  data  were  first 
reported  for  tax  year  1989,  and  the  reliability  of  the  reporting 
has  not  been  assessed. 
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has  been  attributed  in  studies  by  the  community  to  increased 
fiscal  pressure  on  tax-exempt  organizations,  particularly  those 
in  the  social  service  area,  which  experienced  reductions  in 
federal  funding. 

Studies  of  the  tax-exempt  community  have  distinguished  between 
so-called  traditional  revenue  sources,  such  as  contributions  and 
gifts  for  charitable  and  educational  organizations  and  membership 
dues  for  social  welfare  organizations,  and  income-producing  or 
commercial-type  revenue.   IRS  1991  data  show  the  most  common  type 
of  income  is  derived  from  program  service  revenue,  representing 
70  percent  for  charitable  and  educational  organizations  and  60 
percent  for  social  welfare  organizations.   See  Appendix  III  for 
additional  information  on  revenue  sources.   Program  service 
revenue  broadly  refers  to  fees  and  income  organizations  generate 
while  administering  programs.   For  example,  it  includes  hospital 
charges  for  patient  care,  entrance  fees  to  museums,  fees  for 
service  at  YMCAs  and  day  care  centers,  and  tuition  at  schools. 
Program  service  revenue  may  also  be  generated  from  commercial 
activity  not  substantially  related  to  the  organization's  purpose. 
Other  income  can  be  derived  from  passive  activities,  such  as 
interest,  dividend,  and  royalty  income. 

Contributions  and  dues  have  decreased  as  a  percent  of  tax-exempt 
organizations'  total  revenue,  while  the  percent  from  fee  and 
other  income -producing  activity  increased.   Contributions 
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declined  from  23  percent  to  17  percent  of  revenue  from  1975  to 

1990  among  all  tax-exempt  organizations.   The  decrease  was  more 
dramatic  among  charitable  and  educational  organizations,  for 
which  the  decline  was  from  32  percent  to  20  percent  during  the 
same  period.   Dues  decreased  from  21  percent  to  5  percent  of  all 
organizations'  revenue,  and  dues  decreased  from  58  percent  to  11 
percent  for  social  welfare  organizations  during  the  same  period. 
Appendix  IV  contains  more  information  on  revenue  sources. 

1991  Data  Indicate  Most  Revenue 
Reported  From  Related  Activity 

The  overwhelming  majority  of  charitable  and  educational  and 
social  welfare  organizations'  revenue  in  1991  was  reported  as 
income  derived  from  activities  related  to  the  organizations' 
exempt  purposes  and  not  subject  to  UBIT.   Our  analysis  of  IRS 
data  disclosed  that  this  type  of  income  accounted  for  71  percent 
of  all  income  reported  by  charitable  and  educational 
organizations  in  1991.   Social  welfare  organizations  reported  an 
even  higher  percentage  (82  percent)  of  income  related  to  exempt 
purposes.   A  breakdown  of  these  data  is  shown  in  appendix  II. 

Before  1989,  data  were  lacking  on  the  nature  and  extent  of  tax- 
exempt  organizations'  activities,  particularly  how  the  activities 
related  to  their  exempt  purposes.   In  response  to  our  and  others' 
recommendations  for  better  data,  IRS  revised  the  annual 
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information  report  (Form  990)  to  better  capture  the  extent  to 
which  income  is  derived  from  activities  that  are  related  or 
unrelated  to  exempt  purposes.   Form  990,  Part  VII,  Analysis  of 
Income  Producing  Activities,  requires  organizations  to  categorize 
their  income,  other  than  charitable  contributions,  as  (1)  related 
to  their  exempt  purpose;  (2)  unrelated  business  income,  but 
subject  to  UBIT  exclusions  under  IRC  section  512,  513  or  514;  and 
(3)  taxable  unrelated  business  income. 

Government  Grants  are  not  a  Ma1or  Revenue  Source 

In  1991,  charitable  and  social  welfare  organizations  reported 
receiving  nearly  40  billion  dollars  in  grants  from  federal, 
state,  or  local  governments*.   While  aggregate  information  is 
unavailable  to  determine  the  nature  of  these  grants,  the 
recipient  organizations  reported  the  funds  as  related  to  their 
exempt  purposes.   Charitable  and  educational  organizations 
received  most  of  these  grants--$39  billion — while  social  welfare 
organizations  received  $648  million.   Appendix  V  has  information 
on  government  grants . 


*Tax  exempt  organizations  are  required  to  report  separately  on 
form  990  as  contributions,  grants  whose  primary  purpose  is  to 
provide  a  service  directly  benefiting  the  public.   Grants  that 
are  of  direct  benefit  to  the  grantor  would  be  recorded  as  a 
program  service  revenue,  and,  consequently  can  not  be 
individually  identified  from  the  Form  990. 

11 


115 


Government  grants  do  not  comprise  a  major  revenue  source  for 
charitable  and  social  welfare  organizations.   In  1991,  government 
grants  represented  8  percent  of  total  revenue  for  charitable  and 
educational  organizations  and  3  percent  for  social  welfare 
organizations.   Tax-exempt  organizations  are  not  required  to 
provide  information  about  the  specific  source  of  their  grants  on 
the  publicly  available  Form  990. 

IRS  data  also  show  that  larger  tax-exempt  organizations  rely  less 
on  government  grants  than  smaller  ones.   For  1991,  the  top  10 
percent  of  charitable  and  social  welfare  organizations  as 
measured  by  asset  size  reported  about  30  percent  of  all  grant 
revenue  while  reporting  about  49  percent  of  total  revenue. 

Most  Unrelated  Business  Income  in  1991 
Reported  as  a  UBIT  Exclusion 

Much  income  derived  from  an  activity  considered  unrelated  to 
organizations'  tax-exempt  purposes  in  1991  was  not  taxed  as 
unrelated  business  Income  due  to  statutory  exclusions  to  UBIT. 
There  are  40  exclusions  to  UBIT.   For  instance,  UBIT  does  not 
apply  to  Income  from 

—  volunteer  labor; 

—  services  provided  for  the  convenience  of  members  of  certain 
organizations; 
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--  the  sale  of  donated  merchandise; 

--  royalties; 

--  certain  kinds  of  research; 

--  interest  and  dividends  of  certain  organizations;  and 

--  rents,  if  not  from  debt-financed  property. 

Generally,  the  exclusions  were  enacted  because  Congress  did  not 
believe  that  such  income  was  likely  to  generate  competitive 
problems . 

Overall,  96  percent  of  charitable  and  educational  organizations' 
1991  unrelated  business  income  was  reported  on  the  Form  990  as 
excluded  from  UBIT.   Social  welfare  organizations  reported  about 
75  percent  of  unrelated  business  Incorne  as  excluded  from  UBIT. 
The  most  frequently  mentioned  exclusions  cited  by  the  largest 
social  welfare  organizations  in  1991  included  (1)  dividends  and 
interest,  (2)  proceeds  from  the  sale  of  investments,  (3)  real 
property  rental  income,  and  (4)  income  from  an  activity  not 
regularly  carried  on. 

Amount  of  UBI  Reported  Has  Been  Increasing 

IRS  statistics  show  that  the  number  of  organizations  engaged  in 
UBI  activity  has  been  growing.   Any  tax-exempt  organization  with 
UBI  gross  receipts  of  $1,000  or  more  must  file  a  Form  990-T — 
Exempt  Organization  Business  Income  Tax  return.   Between  1985  and 
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1993  the  number  of  Forms  990-T  filed  increased  58  percent  from 
23,433  to  37,045.   The  tax  reported  on  these  returns  increased 
approximately  343  percent  during  the  same  period,  from  $39.2 
million  to  $173.6  million  (in  1993  dollars),  averaging  $1,675  in 
1985  and  $4,686  in  1993.   Appendix  VI  contains  more  data  on 
filings. 

Tax-Exempt  Organizations  May  Engage  in 
Lobbying  and  Political  Activity 

The  extent  to  which  tax-exempt  organizations  may  statutorily 
engage  in  lobbying  and  political  activity  depends  primarily  upon 
the  type  of  organization.   Lobbying  activity  involves  an  attempt 
to  influence  legislation  through  such  means  as  contacting  or 
urging  the  public  to  contact  a  member  or  employee  of  a 
legislative  body,  or  a  government  official  or  employee  of  an 
executive  agency  who  is  in  a  position  to  propose,  support, 
oppose,  or  reject  legislation.   "Grass-roots"  lobbying  is  an 
attempt  to  influence  the  opinion  of  the  general  public  concerning 
legislation. 

Lobbying  activity  is  permitted  for  social  welfare  organizations 
providing  that  it  relates  to  their  tax-exempt  purpose.   Further, 
lobbying  can  be  the  primary  purpose  of  social  welfare 
organizations.   Certain  charities  may  spend  up  to  a  maximum  of  $1 
million  annually,  depending  on  the  size  of  the  organization,  on 
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lobbying  activities,  provided  that  no  more  than  25  percent  of  the 
lobbying  expenditures  involves  "grass-roots"  lobbying. 

Political  activity  involves  participating  or  intervening  in  a 
political  campaign  on  behalf  of  or  in  opposition  to  a  candidate 
for  public  office.   Social  welfare  organizations  can  engage  in 
political  activity,  provided  it  is  not  their  primary  activity. 
Political  activity  is  generally  prohibited  for  charitable  and 
educational  organizations. 

The  use  of  funds  by  tax-exempt  organizations  for  lobbying  or 
political  activity  can  affect  the  deductibility  of  contributions 
and  membership  dues  paid  by  individuals.   Contributions  to 
charitable  and  educational  organizations  are  generally  tax- 
deductible  provided  that  the  funds  are  not  "earmarked"  for  either 
lobbying  or  political  activity.   While  contributions  to  social 
welfare  organizations  are  not  tax-deductible,  dues  and  membership 
fees  are  deductible  as  a  business  expense.  If  they  are  ordinary 
and  necessary  to  conducting  a  taxpayer's  business.   These 
organizations  must  inform  taxpayers  if  any  portion  of  such  dues 
and  membership  fees  will  be  used  for  lobbying.   Any  such  portion 
is  not  deductible  to  the  taxpayer  as  a  business  expense. 


15 


119 


UBIT  POSES  COMPLIANCE  AND  ADMINISTRATIVE  DIFFICULTIES 

As  with  other  tax  code  provisions,  the  UBIT  framework  is  made 
complex  by  the  numerous  exclusions  to  what  is  considered  UBI. 
Additionally,  the  facts  and  circumstances  of  each  case  drive  the 
determination  as  to  whether  an  activity  is  substantially  related 
to  an  organization's  exempt  purpose,  creating  compliance  and 
administrative  difficulties. 

Numerous  IRS  rulings  and  court  cases  have  been  handed  down  on 
these  issues.   Whether  an  activity  is  substantially  related  can 
depend  not  only  upon  the  type  of  exempt  organization,  but  upon 
the  unique  circumstances  involved.   For  instance,  laboratory 
testing  of  nonpatlents  by  a  hospital  has  been  determined  in  most 
circumstances  to  generate  UBI;  in  one  case.  It  was  determined  to 
be  a  substantially  related  activity.   Defining  what  activity  fits 
an  exception  has  also  been  controversial.   IRS  has  recently  taken 
the  position  that  income  that  some  organizations  may  categorize 
as  royalty  income--an  exception  to  UBIT--is  actually  income  from 
active  business  services,  and  hence  taxable  UBI. 

The  question  of  the  scope  of  the  royalty  exception  has  been 
interpreted  differently  by  the  courts.   In  a  1981  case,  a  court 
ruled  that  revenues  from  the  rental  of  mailing  lists  was  not  the 
type  of  passive  income  contemplated  by  the  royalty  exclusion. 
More  recently,  the  Tax  Court  disagreed  with  IRS'  position  to 
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disallow  as  a  royalty  the  income  from  the  rental  of  mailing  lists 
and  from  a  credit  card  affinity  program.^   IRS  claimed  that  the 
royalty  exclusion  includes  only  passive  income  sources.   The  Tax 
Court,  however,  ruled  that  the  royalty  exclusion  was  not  limited 
to  passive  income  sources  and  that  the  income  fit  the  royalty 
exclusion  as  payment  for  the  use  of  intangible  property. 
Increasingly,  organizations  are  reported  to  be  receiving  royalty 
income  from  such  sources  as  affinity  credit  cards,  sales  of 
logos,  and  mailing  lists. 

IRS  Has  Undertaken  Compliance  Initiatives 

IRS'  examination  program  for  exempt  organizations  involves 
determining  whether  the  organizations  are  operating  in  accordance 
with  their  basis  for  exemption  and  whether  they  are  liable  for 
any  UBIT  or  various  excise  taxes.   The  Form  990  and/or  Form  990-T 
are  examined.   In  1993,  IRS  examined  7,968  Form  990  returns  and 
1,930  Form  990-T  returns. 

We  reported®  in  1985  that  IRS  could  improve  its  process  of 
selecting  Form  990-T  returns  for  examination.   IRS  agreed  and 


*Under  affinity  programs,  organizations  receive  a  payment  for  the 
use  of  their  logos  on  credit  cards. 

'iRS'  Examination  Selection  System  for  Exempt  Organizations' 
Unrelated  Business  Income  Tax  (GAO/GGD-85-64 ,  July  8,  1985). 
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conducted  a  Taxpayer  Compliance  Measurement  Program  (TCMP)'  on 
exempt  organizations'  1986  and  1987  Form  990-T  returns  to 
estimate  compliance  with  reported  UBIT*  and  to  develop  criteria 
to  better  select  noncompliant  organizations  for  examination. 
Compliance  problems  among  some  types  of  tax-exempt  organizations 
were  disclosed.   Estimated  voluntary  compliance  levels^  ranged 
from  53  percent  for  social  clubs  to  75  percent  for  labor  unions 
and  95  percent  for  various  organizations  under  IRC  501(c)(1),  (2) 
and  (9) -(23)  organizations.   Estimated  compliance  levels  for 
charitable  and  educational'"  and  social  welfare  organizations 
were  56  and  58  percent,  respectively. 

Although  design  limitations  in  this  TCMP  made  tax  gap  estimates 
unreliable,  IRS  believes  that  smaller  organizations  account  for 
much  of  the  LIBIT  noncompliance.   In  response  to  TCMP,  IRS  revised 
its  audit  selection  criteria  for  Forms  990-T  in  1990  and  targeted 
specific  types  of  organizations  for  educational  outreach  on  Form 
990-T  filing  requirements.   Additionally,  IRS  is  currently 


'iRS  uses  TCMP  data  to  measure  compliance  levels,  identify 
compliance  issues,  estimate  the  tax  gap,  and  develop  formulas  for 
objectively  selecting  returns  for  audit. 

^TCMP  did  not  measure  the  extent  to  which  organizations  might  be 
nonfilers. 

'Voluntary  compliance  level  is  the  ratio  of  tax  reported  to  the 
sum  of  tax  reported  and  additional  tax  assessed. 

'"This  does  not  include  private  foundations,  whose  compliance 
level  was  estimated  at  96  percent. 
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approaching  its  examinations  by  market  segment,  hoping  to  improve 
its  examination  and  selection  process. 

In  May  1994  the  Subcommittee  on  Oversight  of  the  House  Committee 
on  Ways  and  Means  submitted  recommendations  for  legislative  and 
administrative  changes  to  address  difficulties  in  the 
administration  of  tax-exempt  organizations.   Among  these 
recommendations  were  (1)  an  intermediate  sanction  short  of 
revocation  of  tax-exempt  status  for  violations  of  private 
inurement  rules  and  (2)  increased  penalties  for  failure  to  file  a 
complete  and  accurate  Form  990.   These  recommendations  were  not 
acted  upon  at  the  Committee  level. 
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Categories  and  Activities  of  Tax-Exempt  Organizations 


Section  501(c) 

Type  and  activity  of  organization 

(1) 

Corporations  organized  under  an  act  of 
Congress  and  operated  as  instrumentalities 
of  the  United  States. 

(2) 

Title-holding  corporations  organized  to  hold 
title  to  a  tax-exempt  organization's 
property,  collect  its  income,  and  deliver  to 
it  the  net  proceeds. 

(3) 

Entities  organized  and  operated  exclusively 
for  religious,  charitable,  scientific, 
public  safety  testing,  literacy,  or 
educational  purposes,  for  the  prevention  of 
cruelty  to  children  or  animals,  or  to  foster 
amateur  sports . 

(4) 

Organizations  operated  exclusively  for  the 
promotion  of  social  welfare  or  local 
associations  of  employees  whose  earnings  are 
earmarked  for  charitable,  educational,  or 
recreational  purposes. 

(5) 

Labor,  agricultural,  and  horticultural 
organizations  organized  to  provide  education 
on  improving  working  conditions  and 
products . 

(6) 

Business  leagues,  chambers  of  commerce,  real 
estate  boards,  and  professional  football 
leagues  organized  to  improve  business 
conditions. 

(7) 

Clubs  organized  for  pleasure  and 
recreational  purposes. 

(8) 

Fraternal  beneficiary  societies  and 
associations  organized  to  provide  for  the 
payment  of  life,  sickness,  accident,  or 
other  benefits  to  members  and  operated  under 
a  framework  of  self-governing  branches 
chartered  by  a  parent  organization. 

(9) 

Voluntary  employee  beneficiary  association 
providing  for  payment  of  life,  sickness, 
accident,  or  other  benefits  to  members  of 
the  association. 
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Section  501(c) 

Type  and  activity  of  organization 

(10) 

Domestic  fraternal  societies  and 
associations  operated  exclusively  for 
social,  educational,  religious,  scientific, 
charitable,  and  fraternal  purposes  under  a 
framework  of  self-governing  branches 
chartered  by  a  parent  organization. 

(11) 

Teachers'  retirement  fund  associations 
organized  on  a  local  basis. 

(12) 

Benevolent  life  insurance  associations,  and 
mutual  companies,  such  as  electric, 
irrigation,  and  cooperative  companies 
organized  on  a  local  basis. 

(13) 

Cemetery  companies  owned  and  operated  for 
the  benefit  of  their  members  and  not 
operated  for  profit. 

(14) 

Nonprofit  credit  unions  and  mutual  reserve 
funds  providing  loans  to  members  and  reserve 
funds  for  domestic  building  and  loan 
associations,  cooperative  banks,  and  mutual 
savings  banks  (must  have  been  organized 
prior  to  9/1/57  if  a  mutual). 

(15) 

Mutual  insurance  companies  or  associations 
with  net  premiums  not  exceeding  $350,000 
providing  insurance  to  members  (other  than 
life  companies) . 

(16) 

Cooperative  organizations  established  to 
finance  crop  operations. 

(17) 

Trusts  providing  for  the  payment  of 
supplemental  unemployment  benefits. 

(18) 

Trusts  paying  benefits  under  employee- funded 
pension  plans  if  created  prior  to  6/25/59. 

(19) 

A  post  or  organization  promoting  the  welfare 
of  past  or  present  members  of  the  Armed 
Forces . 

(20) 

An  organization  or  trust  providing  legal 
services  as  part  of  a  qualified  group  legal 
services  plan. 

(21) 

Trust  organized  to  pay  black  lung  disability 
claims. 
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Section  501(c) 

Type  and  activity  of  organization 

(22) 

Pension  plan  withdrawal  liability  trusts 
created  to  meet  payments  under  section 
4223(c)  or  (h)  of  the  Employee  Retirement 
Income  Security  Act  of  1974. 

(23) 

Veterans'  insurance  associations  created  to 
provide  insurance  and  other  benefits  to 
member  veterans. 

(24j 

Trusts  described  in  section  4049  of  the 
Employee  Retirement  Income  Security  Act  of 
1974. 

(25) 

Title-holding  companies  with  35  or  fewer 
entities  exempt  under  IRC  section  401  and 

501fC)(3)  and  governmental  units. 
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Distribution  of  Revenues  for  1991 


Charitable  and 
Educational  Organizations 


Social  Welfare  Organizations 


Source:      SOI  Data. 
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1991  Revenue  Figures  for  Charitable 

Educational  Organizations  and  Social 

Welfare  Organizations 

( in  millions) 


Charitable  and  educational 
organizations 

Social  welfare 
organizations 

Amount 

Percent 

Amount 

Percent 

1  Total  revenue 

$489,694 

100 

$21,786 

100 

1  Program  service 

344,081 

70.3 

13,129 

60.3 

Contributions,  gifts, 
grants 

86,776 

17.7 

2,690 

12.3 

Dues /assessments 

5,051 

1.0 

2,089 

9.6 

1  Other 

53,786 

11.0 

3,878 

17.8 

Source:   SOI  data. 
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Table  IV. 1:   Major  Revenue  Sources  for  all  Exempt  Organizations  1975  and  I99Q 
990  Dollars,  in  Billionsl 


Contri 

butions 

Dues  and 

assessments 

Other 

revenue 

Total       I 

Year 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1975 

$47.3 

22.8 

$44.7 

21.5 

$115.7 

55.7 

$207.7 

100.0 

1990 

93.4 

16.7 

30.3 

5.4 

435.9 

77.9 

559.6 

100.0  H 

Source:   SOI  data. 

Table  IV. 2:   Ma1or  Revenue  Sources  for  Charitable  and  Educational 
Organizations  1975  and  1990  (1990  Dollars,  in  Billionsl 


1 

Contri 

butions 

Dues  and  assessments 

Other 

revenue 

Total       II 

Year 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1975 

$39.4 

31.6 

$3.5 

2.8 

$81.7 

65.6 

$124.6 

100.0 

1990 

80.9 

19.9 

5.0 

1.2 

320.5 

78.9 

406.4 

100.0 

jrce:   SOI  data. 

Table  IV. 3:   Ma1or  Revenue  Sources  for  Social  Welfare  Organizations  1975  and 
1990  (1990  Dollars,  in  Billionsl 


Contributions 

Dues  and  assessments 

Other  revenue 

Total      1 

Year 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1975 

$1.6 

4.6 

$19.7 

58.2 

$12.6 

37.2 

$33.8 

100.0 

1990 

1.7 

8.9 

2.0 

10.6 

15.3 

80.5 

19.0 

100.0 

Source:   SOI  data. 
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Table  V.l:   1991  Grants  from  Fe3deral,  State,  or  Local 
Governments  for  Charitable  and  Educational  Organizations  and 
Social  Welfare  Organizations 

(Dollars  in  millions) 


Government 
grants 

Total 
revenue 

Percent  of 

total 

revenue 

Charitable  and 

educational 
organizations 

$38,775 

$489,695 

8% 

Social  welfare 
organizations 

648 

21,073 

3% 

Source:  SOI  Data, 


26 
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Table  VI . 1 ;   Forms  990-T  Filed,  UBIT  Paid.  990-T  Examinations, 
and  Assessments 


(Dollars  in  millions) 


Year 

Number  of 
organizations 

Filed 

UBIT  paid 

Exams 

Assessments 

1990 

1,022,214 

33,757 

$127.9 

3,013 

$15.8 

1991 

1,053,250 

34,936 

155.6 

2,954 

19.3 

1992 

1,082,959 

36,393 

181.6 

2,336 

46.1 

1993 

1,116,015 

37,045 

173.6 

1,930 

19.6 

Source; 


IRS. 


(268696) 
27 
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Jrderina  Information 

he  first  copy  of  each  GAO  report  and  testimony  is  free.   Additional  copies 
are  $2  each.   Orders  should  be  sent  to  the  following  address,  accompanied 
Oy  a  check  or  money  order  made  out  to  the  Superintendent  of  Documents,  when 
necessary.   Orders  for  100  or  more  copies  to  be  mailed  to  a  single  address 
are  discounted  25  percent. 

3rders  by  mall: 

J.S.  General  Accounting  Office 
P.O.  Box  6015 
Saithersburg,  MD  20884-6015 

or  visit: 

Room  1000 

700  4th  St.  NW  (corner  of  4th  and  G  Sts.  NW) 
U.S.  General  Accounting  Office 
Washington,  DC 

Orders  may  also  be  placed  by  calling  (202)  512-6000  or  by  using  fax  number 
(301)  258-4066,  or  TO  (301)  413-0006. 
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Mr.  McIntosh.  Thank  you  very  much,  Mr.  Gandhi.  I've  got  a 
couple  questions  for  you. 

Mr.  Gandhi.  Yes,  sir. 

Mr.  McIntosh.  One,  I  mentioned  in  my  opening  statement 
records  that  we  were  able  to  obtain — and  perhaps  you  have  greater 
records  at  GAO — indicating  that  they  had  received  about  $2.2  mil- 
lion in  grants  in  last  year,  the  last  fiscal  year.  Their  own  disclosure 
indicated  that  they  received  about  $10  million  in  Federal  funds. 
And  that  was  disclosure  they  made,  I  don't  think  pursuant  to  any 
legal  requirement,  but  they  put  it  in  their  public  disclosure  for 
their  members. 

It  struck  me,  upon  reading  that,  that  it  was  absolutely  amazing 
that  the  Federal  Government  and  the  Congressional  Research 
Service  and  other  information  that  we  had  available  to  us  here  in 
Congress  undercounted  that  by  about  a  factor  of  five.  Is  it  your  im- 
pression that  the  current  disclosure  mechanisms  and  information 
tracking  in  this  area  are  that  systematically  off  base,  in  terms  of 
giving  us  an  accurate  picture  of  where  the  funds  are  spent  and 
which  organizations  receive  them? 

Mr.  Gandhi.  Well,  you  are  right,  sir,  in  that  there  is  not  what 
I  would  call  a  centralized,  standardized  system  of  collection  of  in- 
formation on  grants  given  to  tax  exempt  organizations  at  one  place. 
That  is,  if  you  were  to  push  a  button  on  a  computer  and  say,  how 
much  grant  did  these  guys  get,  you  cannot  get  it.  If  the  idea  here 
is  to  find  how  much  grant  they  got,  then  there  ought  to  be  some 
kind  of  systematic  collection,  yes,  sir. 

Mr.  McIntosh.  Well,  let  me  turn  to  this  chart  over  here  from  the 
Independent  Sector. 

Mr.  Gandhi.  Yes,  sir. 

Mr.  McIntosh.  That  is  based  on  their  numbers  of  all  the  dif- 
ferent organizations  combined  have  expenditures  of  $434  billion.  Of 
that,  approximately  36.7  percent,  or  just  under  $160  billion,  is  from 
Gx)vemment  sources.  Now,  partially,  that  is  local  and  State  govern- 
ment. But  that  is  dramatically  higher  than  the  $39  billion  that  the 
IRS  indicated  that  an  even  greater  number  of  charitable  organiza- 
tions receive. 

So  it  strikes  me  that  we  have  even  a  greater  problem  on  our 
hands  if  we  want  to  try  to  get  our  hands  around  the  scope  of  Fed- 
eral moneys  that  go  to  these  organizations. 

Mr.  Gandhi.  One  problem  is  this  difference  between,  say,  $39  bil- 
lion versus  this  amount  that  we  see  here,  sir,  is  that  what  I  have 
said  here  in  terms  of  $40.3  billion  that  have  gone  to  (c)  (3),  (4),  (5), 
and  (6)  organizations  are  $39  billion  just  to  (c)(3)  organizations, 
these  are  pure  Government  grants.  And  they  could  be  at  Federal, 
State,  or  local  level.  What  you  see  here,  in  terms  of  the  Govern- 
ment funding,  that  could  be  also  for  program  services. 

And  if  that  is  for  program  services,  then  it  would  not  show  up 
as  a  Government  grant. 

Mr.  McIntosh.  So  it  might  be  in  the  form  of  contracts  for  an 
agency  to  engage  in  a  service. 

Mr.  Gandhi.  Yes,  sir. 

Mr.  McIntosh.  Now,  would  it  be  your  opinion  that  if  we  wanted 
to  make  sure  we  were  exhausted  in  this  area,  we  would  consider 
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looking  at  that  as  well  as  at  grants,  as  a  form  of  sending  funding 
to  those  organizations? 

Mr.  Gandhi.  Well,  if  the  idea  here  is  to  make  sure  that  the  tax 
system  purpose  is  being  served,  then  I  think  it  is  IRS  that  really 
decides  whether  or  not,  when  the  money  is  given,  whether  that 
purpose  has  been  served  and  enhanced.  In  terms  of  information  to 
be  gathered,  then  obviously,  one  word  to  the  wise,  a  systematic  way 
of  collecting  it,  this  kind  of  different  delineation  could  be  provided 
for  in  the  code. 

Mr.  McIntosh.  So  the  taxpayer  could  know  where  his  money  is 
being  spent. 

Mr.  Gandhi.  That's  correct. 

Mr.  McIntosh.  And  particularly,  whether  some  of  it's  being  used 
for  lobbying  or  other  political  activities. 

Mr.  Gandhi.  Well,  I  think  the  current  law  does  provide  that  the 
grantor  agency  wants  to  make  sure  that  the  money  that  is  provided 
to  an  exempt  organization  doesn't  go  toward  lobbying  or  political 
activities.  I  mean,  there  is  in  the  present  code  and  in  the  present 
regulation,  the  compliance  audits,  0MB  circular,  all  these  provi- 
sions are  there.  So  whether  or  not  they  are  followed  is  another 
matter. 

Mr.  McIntosh.  Right. 

Mr.  Gandhi.  But  the  system,  the  mechanism  does  exist  today. 

Mr.  McIntosh.  And  we  heard  from  Senator  Simpson  earlier  that 
he  was  not  at  all  satisfied  that  the  disclosure  worked  in  the  organi- 
zation he  was  looking  into.  Also,  have  you  had  any  experience  with 
organizations  strictly  complying  with  that  requirement  of  not  using 
the  Federal  funds  for  lobbying  or  political  activities,  but  shifting 
their  private  funds  out  of  the  service  areas  and  into  the  areas  of 
lobbying  and  advocacy,  because  they  have  the  Federal  funds  to  pay 
for  the  other  activities? 

Mr.  Gandhi.  No,  sir,  we  have  not  audited  organizations  along 
those  lines.  All  we  have  done  is  to  simply  collect  the  data.  And  I 
think  the  emerging  fact  from  our  report  is  how  the  reliance  of  these 
organizations  moved  away  from  the  sort  of  traditional  source  of 
revenue,  into  larger,  income  producing  activities. 

Mr.  McIntosh.  Was  there  a  corresponding  increase  in  Federal 
funds  that  went  to  those  organizations? 

Mr.  Gandhi.  It  would  be  difficult  for  us  to  say,  because  we  really 
don't  look  into  how  the  Grovemment  granting  changed,  primarily 
because  the  data  was  not  available. 

Mr.  McIntosh.  So  there's  a  possibihty  of  finding  data  to  actually 
track  where  these  Federal  funds  are  used. 

Mr.  Gandhi.  That's  right. 

Mr.  McIntosh.  Thank  you  very  much.  I  appreciate  you  coming 
and  sharing  this  information  with  us.  And  as  we  go  forward,  I  hope 
we  can  stay  in  contact  with  you  to  gather  even  additional  data. 

Mr.  Gandhi.  Yes,  sir. 

Mr.  McIntosh.  Great.  I  understand  that  Mr.  Ehrlich  is  on  his 
way  back,  so  we'll  continue  our  tag  team.  I'd  like  to  now  turn  to 
our  next  witness,  who  is  somebody  whom  I  have  worked  with  quite 
a  bit  in  other  areas,  and  understand  that  he's  quite  an  expert  now 
in  terms  of  what  type  of  activities  are  being  funded  by  these  var- 
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ious  Federal  grants  and  contracts.  That's  Mr.  Terry  Scanlon,  who 
is  president  of  the  Capital  Research  Center, 

And  I  welcome  you  here.  I  appreciate  your  hard  work  and  effort 
to  uncover  a  lot  of  the  problems  that  we've  located.  And  welcome 
to  our  subcommittee.  Please  fill  us  in  with  your  insight. 

Mr.  Scanlon.  Good.  Thanks,  Mr.  Chairman,  and  I  appreciate 
your  complimentary  introduction.  It's  really  a  pleasure  to  come  up 
here  and  testify  today.  For  11  years,  the  Capital  Research  Center 
has  examined  the  activities  and  funding  sources  of  nonprofit 
groups,  providing  analysis  on  the  role  of  philanthropy  in  society 
and  pubhc  pohcy.  We  are  nonpartisan,  and  neither  solicit  nor  ac- 
cept any  Grovemment  funding. 

The  hour  is  late,  and  if  there  is  no  objection,  I'll  give  you  a  brief 
summary  of  my  testimony,  and  submit  the  fiill  testimony  for  the 
record. 

Mr.  McIntosh.  No  objection;  in  fact,  we'd  be  dehghted. 

Mr.  Scanlon.  I  thought  you  would,  at  this  hour.  Every  year,  bil- 
hons  of  taxpayer  dollars  are  distributed  to  highly  political,  non- 
profit interest  groups  that  engage  in  advocacy  and  lobbying  on  be- 
half of  ideological  agendas.  To  the  public,  all  this  is  just  another 
example  of  the  institutional  corruption  of  Washington.  They  see  bu- 
reaucrats funnehng  funds  to  their  fi-iends  in  the  advocacy  sector. 

The  agencies  come  to  Congress  asking  for  more  money,  while 
funding  the  groups  that  lobby  for  more  Government  funding.  Hav- 
ing become  accustomed  to  receiving  their  Treasury  checks,  they 
have  a  vested  interest  in  the  perpetuation  of  the  status  quo.  It's  a 
vicious  circle,  and  breaking  it  will  send  a  message  that  Congress 
is  serious  about  a  real  political  reform. 

I  would  like  to  offer,  if  I  may,  some  legislative  responses  to  these 
various  problems  that  you've  been  addressing  this  morning  in  this 
subcommittee.  First,  nonprofits  that  engage  in  advocacy  should  for- 
feit any  possibility  of  receiving  Federal  funds.  Congress  should 
enact  legislation  making  it  clear  that  no  taxpayer  funds  will  go  to 
groups  engaging  in  advocacy  activities;  and  it  must  be  any  advo- 
cacy activities. 

If  you  allow  grant  recipients  to  devote  even  a  small  percentage 
of  their  budgets  to  advocacy,  they  will  find  a  way  aroimd  the  re- 
strictions. Money  is  fungible.  Through  creative  accounting,  shifting 
moneys  between  different  accounts,  and  reclassifying  activities, 
they  will  make  a  mockery  of  any  percentage  restriction.  Only  by  in- 
sisting on  zero  advocacy  will  Congress  succeed  in  denying  fiinds  to 
advocacy  groups. 

Second,  the  prohibition  on  advocacy  must  also  apply  to  affihate 
organizations,  lest  recipients  will  simply  set  up  affiliates  and  sub- 
sidy organizations  to  engage  in  lobb3dng  activities.  Third,  there 
needs  to  be  steep  fines  for  Grovemment  funded  groups  which  violate 
the  advocacy  restrictions.  Groups  that  violate  the  prohibition  on  ad- 
vocacy should  become  immediately  ineligible  for  any  future  Govern- 
ment grants  or  contracts. 

Fourth,  enforcement  should  be  the  primary  responsibility  of  the 
Inspector  General  of  the  granting  agencies.  I  would  not  recommend 
giving  the  GAO  the  power  to  audit  recipient  groups.  From  my  own 
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experience  in  the  Reagan  administration,  GAO  reports  were  viewed 
by  most  as  having  Httle  value.  They  are  often  seen  as  studies  de- 
signed to  support  the  preconceived  notions  of  the  person  requesting 
the  report. 

Fifth,  each  agency  should  be  required  to  provide  to  Congress,  on 
a  regular  basis,  detailed  information  about  its  grantmaking.  This 
should  include  the  names,  with  descriptions  of  the  recipient  organi- 
zations; how  much  they  received;  how  long  they  have  been  receiv- 
ing funding;  and  the  actual  purposes  of  the  grant.  Finally,  I  woxild 
also  recommend  that  in  the  future,  all  Grovemment  witnesses  ap- 
pearing as  representatives  of  interest  groups  before  all  congres- 
sional committees  and  subcommittees  be  asked,  pro  forma,  whether 
their  group  is  the  recipient  of  any  Government  grant  or  contract. 

This  requirement  might  be  called  the  truth  in  testifying  rule.  I 
commend  you,  Mr.  Chairman,  for  the  work  that  you  and  your  col- 
leagues have  done.  It's  long  overdue.  And  if  the  Capital  Research 
Center  can  be  of  any  assistance  in  developing  the  legislation,  we'd 
be  delighted  to  be  asked. 

[The  prepared  statement  of  Mr.  Scanlon  follows:! 
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CAPITAL  RESEARCH  CENTER 

727  15TH  STREET,  N.W. 

SUITE  800 

WASHINGTON,  D.C.  20005 

PHONE:  (202)393-2600         FAX;  (202)393-2626 


TERRENCE  SCANLON 

PRESIDENT  June  28,  1995 

My  name  is  Terrence  Scanlon,  and  I  am  the  president  of  the  Capital  Research  Center, 
a  nonprofit  think  tank  in  Washington.   Thank  you  for  the  opportunity  to  testify  today.    For  1 1 
years.  Capital  Research  has  examined  the  activities  and  funding  sources  of  nonprofit  groups, 
providing  analysis  on  the  role  of  philanthropy  in  society  and  public  policy.    We  are 
nonpartisan  and  neither  solicit  nor  accept  any  government  funding. 

Since  federal  funding  of  nonprofits  is  generally  handled  at  the  agency  level,  in  the 
form  of  grants,  no  one  can  say  for  certain  how  much  taxpayer  money  goes  to  the  nonprofit 
sector.    What  is  clear  is  that  every  year  billions  of  taxpayer  dollars  are  distributed  to  highly 
political  nonprofit  interest  groups  that  engage  in  advocacy  and  lobbying  on  behalf  of 
ideological  agendas.    This  funding  covers  everything  from  groups  promoting  abortion  and 
population  control  to  proponents  of  environmental  mandates  and  quotas. 

Let  me  cite  some  examples.    Many  people  are  familiar  with  the  fact  the  American 
Association  of  Retired  Persons  receives  about  one-quarter  of  its  budget  ($85.9  million)  from 
the  federal  government.    But  that's  just  the  tip  of  the  iceberg.   The  National  Council  of  Senior 
Citizens,  a  501(c)(4)  lobbying  group,  gets  96  percent  of  its  budget  (almost  $70  million)  from 
the  federal  cash  cow.   The  group  would  not  even  be  in  business  if  it  weren't  for  federal 
funding.   Planned  Parenthood  receives  about  one-third  of  its  funding  from  the  taxpayers.   The 
National  Trust  for  Historic  Preservation  receives  about  one-fifth  of  its  budget  from  the 
government.   The  Agency  for  International  Development  finances  groups  that  promote  more 
foreign  aid  spending. 
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Recently,  Capital  Research  did  a  report  on  the  American  Public  Health  Association.    In 
1993,  the  group  received  $175,000  from  HHS.    Yet  its  advocacy  activities  include  lobbying 
against  the  balanced  budget  amendment,  supporting  school-based  clinics  and  condom- 
distribution  programs,  and  promoting  a  single  payer  health  care  system.    This  is  a  group  that 
actually  believes  Cuba  has  an  enlightened  health  care  system.    In  January  1994,  the  group's 
then-president  noted  that  an  APHA  report  concluded  that  Cuba  "has  developed  an  exemplary 
national  health  system."    Unfortunately  such  cases  are  the  norm  rather  than  the  exception. 

Most  of  big  environmental  groups  receive  taxpayer  support.    Between  July  1 993  and 
June  1994,  the  National  Audobon  Society  received  $275,000;  the  Environmental  Defense 
Fund  $665,000;  the  Environmental  Law  Institute  $1.4  million;  the  World  Wildlife  Fund  $2.6 
million. 

The  League  of  Women  Voters  is  a  beneficiary  of  federal  largesse,  as  is  the  Consumer 
Federation  of  America.    The  Child  Welfare  League  of  America  receives  $260,000.    The 
Population  Council  receives  $12  Million. 

Some  of  the  recipients  are  among  the  most  divisive  groups  in  America.  Many  people 
find  their  activities  and  agendas  repugnant.  Often  these  groups  engage  in  activities  offensive 
to  the  religious  beliefs  of  many  Americans.  For  instance  whatever  one  thinks  about  abortion, 
it  is  clear  thafthe  country  is  deeply  divided  on  the  issue.  Given  that,  should  the  government 
be  fueling  the  flames  of  the  abortion  debate  by  financing  the  biggest  pro-abortion  advocate  in 
the  country?  Should  millions  of  American  Catholics  be  forced  to  subsidize  private  population 
control  groups  whose  missions  violate  their  religious  beliefs?  But  that's  exactly  what's 
happening. 

Surely  the  people  of  Virginia  will  be  happy  to  know  that  there  tax  money  is  going  to  a 


138 


group  that  led  the  fight  to  keep  Disney  out  of  Northern  Virginia.   The  unemployed  lumber 
workers  in  the  Pacific  North  West  will  be  glad  to  know  their  tax  dollars  are  supporting 
environmentalists  who  have  lobbied  to  halt  logging.   The  millions  who  opposed  national 
health  care  legislation  will  be  thrilled  to  know  they  support  a  group  that  thinks  the  Clinton 
health  plan  was  too  moderate. 

To  the  public,  all  this  is  just  another  example  of  the  institutional  corruption  of 
Washington.   They  see  bureaucrats  funnelling  fimds  to  their  friends  in  the  advocacy  sector. 
Of  course  in  many  cases  the  government  officials  came  from  the  advocacy  sector  and  will 
return  there  when  their  term  expires. 

Thus,  the  agencies  come  to  Congress  asking  for  more  money  while  funding  the  groups 
that  lobby  for  more  government  funding.    Having  become  accustomed  to  receiving  their 
treasury  checks,  they  have  a  vested  interest  in  the  perpetuation  of  the  status  quo.    It  is  a 
vicious  circle  and  breaking  it  will  send  a  message  that  Congress  is  serious  about  real  political 
reform. 

Nonprofits  that  engage  in  advocacy  should  forfeit  any  possibility  of  receiving  federal 
funds.   Congress  should  enact  legislation  making  it  clear  that  no  taxpayer  funds  will  go  to 
groups  engaging  in  advocacy  activities.   And  it  must  be  ANY  advocacy  activities.    If  you 
allow  grant  recipients  to  devote  even  a  small  percentage  of  their  budgets  to  advocacy,  they 
will  find  a  way  around  the  restrictions.    Money  is  fungible.   Through  creative  accounting, 
shifting  monies  between  different  accounts,  and  reclassifying  activities  they  will  make  a 
mockery  of  any  percentage  restriction.   Only  by  insisting  on  ZERO  advocacy  will  Congress 
succeed  in  denying  funds  to  advocacy  groups. 

The  prohibition  on  advocacy  must  also  apply  to  affiliate  organizations,  lest  recipients 
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will  simply  set  up  affiliates  and  subsidiary  organizations  ~  often  run  out  of  the  same  office  — 
to  engage  in  lobbying  activities. 

There  needs  to  be  steep  fines  for  government- funded  groups  which  violate  the 
advocacy  restrictions.  Groups  that  violate  the  prohibition  on  advocacy  should  become 
immediately  ineligible  for  any  future  government  grants  or  contracts. 

I  also  would  recommend  that  in  the  future  all  govenmient  witnesses  appearing  as 
representatives  of  interest  groups  be  asked  pro-forma  whether  their  group  is  the  recipient  of 
any  government  grant  or  contracts. 

Enforcement  should  be  the  primary  responsibility  of  the  Inspector  General  of  the 
agencies.   I  would  not  recommend  giving  the  GAO  the  power  to  audit  recipient  groups.   From 
my  own  experience  in  the  Reagan  Administration,  GAO  reports  were  viewed  by  most  as 
having  little  value.   They  are  often  seen  as  studies  designed  to  support  the  preconceived 
notions  of  the  person  requesting  the  report. 

Lastly,  each  agency  should  be  required  to  provide  to  Congress  on  a  regular  basis 
detailed  information  about  its  grantmaking.   This  should  include  the  names  and  description  of 
the  recipient  organizations,  how  much  they  received,  how  long  they  have  been  receiving 
fiinding,  and  the  purpose  of  the  grants. 
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Mr.  MclNTOSH.  Thank  you.  I  appreciate  that  very  much.  And  Dr. 
Bennett,  if  I  may  ask  you  to  hold  on  just  a  Httle  bit  longer,  I  appre- 
ciate you  waiting  and  being  here  with  us.  I'm  going  to  run  over  to 
vote.  Mr.  Ehriich  should  be  back  to  continue  the  hearing.  One  other 
thing,  Terry,  if  you  could  provide  us  some  examples  in  the  research 
that  you  have  engaged  in  of  perhaps  egregious  efforts  on  groups, 
both  on  the  left  and  the  right  political  spectrum,  where  they  have 
engaged  in  lobbying  and  received  taxpayer  dollars. 

We've  seen  one  here,  with  the  American  Bar  Association.  But  it 
would  be  helpful,  I  think,  to  bring  this  back  to  the  American  people 
in  a  very  real  sense. 
Mr.  SCANLON.  We'll  be  delighted. 

Mr.  MclNTOSH.  So  for  the  moment,  the  subcommittee  will  again 
stand  in  recess. 
[Hecess.l 

Mr.  MclNTOSH.  The  subcommittee  is  back  in  session. 
Mr.  Gandhi.  Mr.  Chairman,  may  I  just  make  a  comment?  I  think 
Mr.  Scanlon,  after  he  finished  his  testimony,  I  had  a  httle  con- 
versation with  him  about  GAO,  the  work  that  we  have  done. 

Mr.  MclNTOSH.  I  was  wondering  what  your  reaction  would  be  to 
that. 

Mr.  Gandhi.  I  take  strong  exception  to  what  Mr.  Scanlon  has 
said.  He  talks  about  truth  in  testifying,  so  I  just  want  to  reiterate 
that,  one,  we  do  not  work  with  preconceptions;  and  certainly  not 
the  preconception  of  the  requester  from  the  Hill.  And  second,  we 
simply  try  to  provide  objective,  independent  information  to  the 
Congress. 

Mr.  MclNTOSH.  I  appreciate  you  saying  that,  and  I  do  appreciate 
your  work  in  this  area. 

Mr.  Gandhi.  Right.  And  really,  our  work  has  been  used  exten- 
sively by  the  104th  Congress.  As  of  now,  within  just  a  few  months, 
we  have  testified  more  than  100  times  before  this  Congress. 

Mr.  MclNTOSH.  Yes.  Let  me  actually  interject  on  a  slightly  dif- 
ferent matter.  One  proposal  for  both  of  you — and  you  were  talking 
about  who  should  be  the  enforcement  arm.  Mr.  Scanlon  rec- 
ommended the  Inspector  Generals.  I  don't  know  whether  you  think 
GAO  would  be  a  good  idea  or  not.  My  thought  is,  let's  have  the  in- 
dividual taxpayers  have  an  incentive  to  be  the  enforcement  mecha- 
nism, and  give  them  existing  rights  to  come  in  and  make  sure  that 
the  taxpayer  money  is  not  being  used  in  a  way  that  is  abusive,  or 
engaged  in— if  we  succeed  in  legislation— prohibited  lobbying  and 
political  activity. 

I  don't  know  whether  you  all  have  a  comment  on  that,  either  now 
or  later. 
Mr.  Gandhi.  Do  you  want  to  go  first? 
Mr.  Scanlon.  Go  ahead. 

Mr.  Gandhi.  OK,  well  two  points  I  would  make.  One  is  that  first 
we  have  to  establish  the  regulations  and  mechanism  that  are  now 
in  place,  in  terms  of  auditing  compHance,  auditing  of  the  grants, 
that  they  are  not  adequate  for  us  to  think  about  something  else. 
There  are  regulations  now  that  a  granting  agency  must  make  sure 
that  the  grant  money  is  spent  properly  and  in  accordance  to  the 
regulations. 
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There  are  0MB  regulations  that  are  so-called  single  audit  pro- 
grams that  make  sure  that  the  expenditure  is  done  properly.  Sec- 
ond is  that  we  really  have  not  looked  into  the  idea  of  if  this  is  not 
good,  what  else  should  we  look  into.  So  it's  difficult  for  me  to  com- 
ment, to  say  whether  it  would  be  good  for  GAO  to  do  that. 

Mr.  McIntosh.  ok.  Let  me  just  make  a  point  on  that.  We  have 
a  real  problem  when  the  agency  is  one  of  the  culprits  in  the  lobby- 
ing activity,  as  we  saw  at  EPA  and  as  some  of  the  evidence  came 
out  in  today's  hearing  indicated  that  the  Department  of  the  Inte- 
rior was.  So  regulations  that  they  have  to  enforce  this  may  be  over- 
looked if  they  think  it's  a  good  idea  for  these  groups  to  be  in  lobby- 
ing and  engaged  in  political  activities. 

Let  me  suspend  this  line  of  questioning,  and  I'll  come  back  to  Mr. 
Scanlon  and  give  him  a  chance  to  comment  on  that,  so  that  we  can 
hear  from  Dr.  Bennett,  since  we've  got  another  buzzer  and  another 
vote.  Dr.  Bennett,  I  do  appreciate  you  coming,  and  had  a  chance 
to  glance  very  briefly,  and  want  to  read  more  fully,  your  book  on 
destroying  democracy.  I  think  it  makes  a  very  salient  point,  and  I 
welcome  you  here  to  the  subcommittee. 

Mr.  Bennett.  Thank  you.  At  this  hour,  I  guess  I'll  give  up  my 
professorial  prerogative  of  1  hour  and  15  minutes.  You  were  asking 
about  examples  from  Terry  Scanlon  of  what's  going  on.  The  book's 
10  years  old,  and  it  is  only  550  pages,  so  it  just  touches  the  surface 
of  what's  going  on.  But  if  you  want  examples,  thej^re  in  here,  chap- 
ter and  verse,  inside  and  out.  And  of  course,  the  last  decade,  the 
Federal  Government  has  exploded  in  size;  and  consequently,  so  has 
the  problem. 

The  only  thing  that  amazes  me,  and  kudos  to  you,  is  that  finally, 
after  10  years,  the  Congress  has  caught  up  with  a  couple  of  college 
professors  who  wrote  the  book. 

Mr.  McIntosh.  If  I  could  ask  you  even  perhaps  to  suspend  on 
your  testimony,  and  share  with  us  maybe  one  or  two  of  the  ones 
that  you  found  most  poignant. 

Mr.  Bennett.  Well,  one  of  them,  I  think,  was  all  of  the  scandal 
surrounding  this  boondoggle,  from  the  perspective  of  the  taxpayer, 
called  the  National  Endowment  for  Democracy,  and  how  the  Cham- 
ber of  Commerce  just  grossly  went  in  there  and  scratched  and 
clawed  for  its  cut  of  the  money.  That's  in  chapter  10,  so  if  anybody 
on  the  left  side — and  especially  the  far  left  side — of  the  dais  up 
there  wants  to  know  if  we  trashed  the  right  wing  on  this,  we  cer- 
tainly did.  I'm  an  equal  opportunity  basher;  and  I'd  like  to  make 
that  100  percent  clear. 

This  isn't  a  partisan  issue.  But  there's  a  whole  list  of  dozens  of 
pages  of  grants,  grant  numbers,  purposes,  and  how  it  was  used  for 
political  advocacy.  Left,  right,  center — ^you  name  it,  it's  in  here.  And 
all  kinds  of  groups — senior  citizens,  environmentalists,  the  so- 
called  consumer  activist  groups — ^it's  all  in  there.  I  tell  my  wife 
sometimes,  it's  one  thing  after  another.  And  she  says,  no,  it's  the 
same  damn  thing  over  and  over  again.  And  that's  what  we've  got 
here. 

And  I  agree  with  most  all  of  the  statements,  in  the  interest  of 
closing  this  down.  But  I  would  like  to  add  one  other  thing.  First, 
the  whining  of  these  groups  that  if  we  make  any  change  whatso- 
ever, that  this  will  be  the  end  of  civilization  as  we  know  it  should 
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be  dismissed  as  the  total  bilge  that  it  is.  It's  time  to  get  lobb5dst 
leeches  off  the  taxpayer's  tit.  Now  that  is  putting  it  right  down 
front  and  center. 

And  we've  been  talking  a  lot  about  sinful  and  tyrannical,  well 
we've  had  enough  sin  and  tjn-anny  here,  inside  and  outside  the 
beltway.  And  if  you're  looking  for  somebody  that's  been  sinned  and 
t3Tannized,  it's  me,  because  I  pay  my  taxes.  And  basically,  to  get 
right  down  to  it,  what  you're  going  to  have  to  do,  as  Terry  has  said, 
and  other  people  have  said,  is  simply  ban  lobbying,  political  advo- 
cacy, whatever  you  want  to  call  it,  by  anybody  who  gets  Federal  tax 
dollars. 

Anything  else  invites  and  encoiu-ages  continuing  abuse.  And  I 
happen  to  be  one  taxpayer  that's  just  had  it  to  the  gills.  With  that, 
I'll  close. 

[The  prepared  statement  of  Mr.  Bennett  follows:] 
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Statement  of  James  T.  Bennett 

before  the 

House  Subcommittee  on  National  Economic  Growth, 

Natural  Resources,  and  Regulatory  Affairs 

June  29,  1995 

TAX -FUNDED  ADVOCACY 

I  am  Professor  of  Economics  at  George  Mason  University  in 
Fairfax,  Virginia,  and  a  member  of  the  Board  of  Academic  Advisors 
of  the  Committee  for  a  Constructive  Tomorrow,  a  consumer  and  envi- 
ronmental group  which  receives  no  government  funds.   For  the  past 
quarter-century,  my  research  and  writing  has  focused  on  nonprofit 
institutions.   My  statement  will  be  brief  because  my  views  on  tax- 
funded  advocacy  have  been  stated  in  great  detail  in  a  1985  book  by 
my  colleague,  Tom  DiLorenzo,  and  me  entitled  Destroying  Democracy: 
How  Government  Funds  Partisan  Politics. 

Destroying  Democracy  documents  how  billions  of  federal  dol- 
lars are  given  each  year  through  grants  and  contracts  to  a  host  of 
special-interest  organizations  that  engage  in  blatant  political 
advocacy  and  public  propaganda  and  explains  why  this  occurs.   Con- 
sumer groups,  environmental  activists,  senior  citizen  lobbyists, 
labor  unions,  and  grass-roots  coalitions  of  every  description  have 
for  decades  used  federal  largesse  to  engage  in  political  activity. 
Stated  simply,  bureaucrats  encourage  these  organizations  to  lobby 
on  their  behalf  to  increase  the  budgets  of  the  programs  so  that 
more  grants  and  contracts  can  be  targeted  to  these  activist 
groups.   It  is  a  vicious  cycle.   Because  the  basic  purpose  of  this 
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lobbying  is  to  increase  the  size  and  scope  of  government,  the  vast 
majority  of  the  taxpayers'  money  goes  to  groups  which  favor  more 
governmental  intervention  in  and  control  of  economic  and  social 
issues  --  leftist  groups.   Some  groups  on  the  right  of  the  politi- 
cal spectrum  have  also  received  taxpayers'  funds,  as  shown  in 
Chapter  XIV  of  Destroying  Democracy. 

I  wish  to  make  two  points.   First,  the  issue  being  addressed 
here  is  not  the  right  of  free  speech,  for  this  is  a  free  country 
and  everyone  has  a  right  to  speak  his  or  her  mind.   Rather,  the 
issue  is  TAX -SUBSIDIZED   speech,  which  Thomas  Jefferson  eloquently 
condemned  in  the  Virginia  Statute  of  Religious  Liberty:  "To  compel 
a  man  to  furnish  contributions  of  money  for  the  propagation  of 
opinions  which  he  disbelieves  is  sinful  and  tyrannical." 

Second,  ending  tax-funded  politics  is  pot;  a  partisan  issue  or 
an  attempt  to  "defund  the  left."  No  organization  which  obtains 
federal  funds  should  be  permitted  to  engage  in  political  advocacy 
in  any  shape,  form,  or  fashion,  regardless  of  its  position  on  the 
political  spectrum  or  the  professed  good  intent  of  its  goals. 
Money  is  fungible,  so  once  taxpayers'  funds  have  been  given  to  an 
organization,  other  money  is  freed  for  political  advocacy  --  tax- 
siibsidized  advocacy  cannot  be  avoided. 

The  time  has  come  to  end  the  sin  and  tyranny  and  the  onlv  way 
to  accomplish  this  is  to  require  groups  seeking  taxpayers'  money 
to  refrain  from  politics.   Anything  less  invites  --  indeed,  guar- 
antees --  the  same  abuse  that  has  already  gone  on  far  too  long. 
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Mr.  McIntosh.  Well,  thank  you.  I  really  appreciate  it. 

Mr.  Bennett.  Next  time,  I'll  tell  you  what  I  really  think. 

Mr.  McIntosh.  That's  right,  don't  spare  us  any  of  your  insights 
into  this.  I  can  tell  you  this,  I  think  you  voice  the  sentiment  of  mil- 
lions of  Americans  who  pay  taxes  and  who  see  the  Government 
spending  continuing  to  sk)rrocket  out  of  control.  They  continue  to 
wonder  what  on  Earth  happens.  Frankly,  when  I  go  back  home,  the 
word  that  I  get  from  people  is,  I  hope  you're  not  corrupted  once  you 
get  out  there  into  Washington. 

And  they  are  suspicious  that  this  t5T)e  of  activity  is  in  fact  going 
on;  that  there  is  an  insidious  and  hidden  effort  to  have  everybody 
scratch  each  other's  back.  The  Congressmen  appropriate  money; 
the  outside  groups  help  them  politically.  We  heard  some  of  that  de- 
tailed earlier  today.  I  am  determined  to  break  through  that.  Frank- 
ly, I  don't  think  it's  in  the  best  interest  of  the  voters  in  my  district, 
or  any  Americans,  to  see  that. 

Ironically,  a  Member  commented  to  me  on  the  way  over  that, 
well,  who  will  be  the  advocates  for  the  poor.  And  I  think  if  you  stop 
taking  away  their  hard-earned  money  to  pay  for  these  type  of  ac- 
tivities, I  think  the  poor  will  be  a  lot  better  off.  And  they're  per- 
fectly good  advocates  for  themselves,  if  we  allow  them  to  keep  their 
resources  rather  than  funding  them  to  bureaucracies,  whether  they 
are  in  the  Government  or  outside  of  the  Government,  who  have 
nice  jobs  and  expensive  office  buildings  here  in  Washington. 

So  I  appreciate  your  comments.  I  share  your  sentiments  totally. 
And  I  want  to  let  you  know  that  this  subcommittee  is  determined 
to  get  to  the  bottom  of  this,  and  to  craft  legislation  that  will  benefit 
all  Americans,  and  particularly  all  taxpayers,  to  make  sure  that  we 
don't  have  these  organizations  coming  to  the  Federal  trough.  Let 
me  now  go  and  vote,  and  I  would  ask  my  colleague  from  Minnesota, 
Mr.  Gutknecht,  if  he  would  take  the  chair. 

And  I  had  asked  Mr.  Scanlon  earlier  to  provide  some  examples 
of  horror  stories,  and  he  hasn't  had  a  chance  to  do  that. 

Mr.  Gutknecht  [presiding].  Thank  you,  Mr.  Chairman.  And  I 
apologize  for  what's  happening  today.  We  normally  don't  have  this 
many  recorded  votes  on  a  bill  Uke  this.  We're  running  back  and 
forth.  I  can  speak,  I  think,  for  the  entire  subcommittee — we  will 
have  a  good  opportunity  later  on  to  review  the  transcripts  of  your 
testimony.  But  Mr.  Scanlon,  you  were  going  to  give  us  some  exam- 
ples, and  if  you  would  proceed,  please. 

Mr,  Scanlon.  Well,  one  I  would  mention  would  be  the  National 
Council  of  Senior  Citizens.  And  I  saw  somebody,  I  don't  know  if 
he's  still  in  the  room,  walking  around  with  press  statements  during 
this  hearing  this  afternoon — a  representative  of  that  group.  Here's 
a  group  which  is  a  501(c)(4).  It  derives  about  96  percent  of  its 
budget  from  the  Federal  taxpayer. 

Active  in  lobbjdng  for  various  benefits  for  senior  citizens.  The 
fact  of  the  matter,  if  they  didn't  have  this  Federal  largesse,  they 
wouldn't  be  around.  So  my  comment  is  that  any  group  that  derives 
90  percent  plus  of  their  budget  from  the  Federal  trough,  it  just 
shouldn't  happen.  So  I  think  the  issues  that  we're  addressing  today 
should  also  be  looked  at  by  various  appropriations  subcommittees. 
And  I  hope  they  will  be.  This  is  a  big,  big  problem. 

Mr.  Gutknecht.  Dr.  Bennett. 
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Mr.  Bennett.  This  point  that  Terry  makes,  with  regard  to  the 
National  Council  of  Senior  Citizens,  raises  a  very  important  issue. 
The  National  Council  of  Senior  Citizens  is  not  a  senior  citizens' 
group.  It  is  a  front  for  labor  unions.  Three-quarters  of  the  board  of 
directors  of  the  National  Council  of  Senior  Citizens  are  heads  of 
major  labor  unions. 

This  is  a  way  of  channeling  money  to  labor  unions  in  America 
to  funnel  the  unionist  agenda  by  keeping  senior  citizens  activated. 
And  Terry  was  talking  about  if  we  don't  have  very  rigorous  prohibi- 
tions on  this,  that  affiliates  will  be  served.  And  what  this  is  is  just 
an  affiliate.  It  is  an  arm  of  the  labor  union  movement  in  the  United 
States.  And  all  that  is  documented  here  in  this  book  that  I  wrote 
with  Tom  DeLorenzo  10  years  ago. 

Mr.  SCANLON.  I'd  also  make  one  other  comment.  Many  of  these 
groups  are  not  just  those  involved  with  poverty  related  issues.  The 
National  Trust  for  Historic  Preservation  receives  about  one-fift;h  of 
its  annual  budget  from  the  taxpayer.  So  all  these  groups  should  be 
looked  at  carefully. 

Mr.  GUTKNECHT.  Dr.  Gandhi,  did  you  have  any  other  remarks  for 
us? 

Mr.  Gandhi.  No,  sir;  but  I  do  want  to  point  out  that,  of  course, 
these  examples  are  there,  but  if  you  look  at  the  overall  situation, 
when  you  say  (c)(3)  organizations,  roughly  only  about  8  percent  of 
their  revenues  come  from  grants.  These  are  large  numbers,  $39  bil- 
lion, but  when  you  look  at  the  overall  revenues  that  they  have,  it's 
about  8  percent.  And  if  you  talk  about  larger  organizations,  within 
the  (c)(3)  category,  it's  about  5  percent  of  the  total  revenue  coming 
from  grants. 

So  you  want  to  think  in  terms  of  where  the  overall  numbers  are, 
as  well. 

Mr.  GuTKNECHT.  Well,  if  I  could  comment  on  that,  I  think  it's  im- 
portant to  note  that  it  would  be  nice  to  have  a  level  playing  field. 
And  those  nonprofits,  such  as  the  Capital  Research  Center,  that  do 
not  solicit,  nor  would  they  accept,  Federal  money  really  are  not 
playing  on  a  level  playing  field.  Because  the  people  that  we're  deal- 
ing with  and  being  criticized  by  in  nearly  every  case  is  a  recipient 
of  Federal  largess.  It  really  is  not  a  level  playing  field  in  this  city. 

Mr.  GuTKNECHT.  Well,  I  know  of  one  example  of  one  of  the  mem- 
bers of  this  subcommittee  talked  about  a  situation  where  his  father 
was  in  a  situation  where  he  was  actually  competing  against  a  Gov- 
ernment sponsored  agency.  And  so  he  knew  firsthand  what  was 
happening  out  there  in  this  regard.  I  would  recognize  Representa- 
tive Fox — if  you  have  any  questions  or  closing  comments.  We're 
going  to  have  to  close  this  down  here  pretty  quick. 

Mr.  Fox.  Well,  Mr.  Chairman,  I  just  wanted  to  say  thank  you  to 
the  witnesses  and  those  who  participated  in  this  hearing.  I  think 
that,  from  our  point  of  view,  what  we  hope  to  accompUsh  as  a  re- 
sult of  this  hearing  and  in  future  hearings — I  know  that  Chairman 
Mcintosh  and  Chairman  dinger  would  agree  with  you.  Congress- 
man Gutknecht,  that  what  we  hope  to  do  is  to  find  that  kind  of  leg- 
islation which  will  make  sure  that  in  fact  the  positive  changes  the 
public  wants  with  regard  to  separating  the  poHtical  function  from 
the  public  service  fvmction  can  be  achieved  for  the  protection  of  all. 
And  I  thank  you  for  the  opportunity  to  have  participated. 
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Mr.  GUTKNECHT.  Well,  I  want  to  thank  the  witnesses  and  the 
participants  in  this  hearing.  And  I  will  end  the  way  I  began,  sa5dng 
that  I  think  if  the  taxpayers  really  knew  all  of  what's  happening, 
with  this  sort  of  revolving  door  that's  happening,  where  taxpayers' 
dollars  are  being  leveraged  to  lobby  for  more  taxpayer  dollars,  I 
think  they  would  be  outraged. 

And  we  welcome  your  participation  in  that  process.  We  thank 
you  for  putting  up  with  us  today.  It's  been  a  very  unusual  day  here 
at  the  House.  We've  had  meetings  on  top  of  meetings,  as  you've 
seen  Members  in  and  out  between  votes  and  going  to  various  meet- 
ings. So  we  do  apologize.  But  on  behalf  of  Senator  Simpson  and 
Representative  Mcintosh,  the  members  of  this  subcommittee,  we 
look  forward  to  working  with  you  in  the  future. 

Because  I  think  this  is  an  issue  whose  time  has  come.  And  as 
I  also  said,  the  status  quo  doesn't  live  here  anymore.  And  as  we 
move  this  Federal  Government  toward  more  fiscal  responsibility,  I 
think  we  also  have  to  make  some  of  those  agencies  who  come  here 
more  responsible  as  well.  So  again,  thank  you  to  all  the  psmeHsts 
and  the  participants.  We  will  look  forward,  as  I  say,  to  reading  the 
entire  transcript  and  any  other  communications  you  may  have  that 
you  may  want  to  share  with  us  in  the  future. 

The  record  will  remain  open  for  5  calendar  days,  or  whatever  the 
requisite  nimiber  is.  But  if  you  have  other  information  that  you'd 
Hke  submitted  for  the  record,  we  would  certainly  be  happy  to  have 
it.  Again,  thank  you  so  much,  and  I'll  adjourn  the  meeting. 

[Whereupon,  at  6:45  p.m.,  the  meeting  was  adjourned,  subject  to 
the  call  of  the  Chair.] 


ABUSE  OF  TAXPAYER  FUNDS  TO  SUBSIDIZE 
LOBBYING  AND  POLITICAL  ACTIVITY 


FRTOAY,  JULY  28,  1995 

House  of  Representatives, 
Subcommittee  on  National  Economic  Growth, 
Natural  Resources,  and  Regulatory  Affairs, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:04  a.m.,  in  room 
2167,  Raybum  House  Office  Building,  Hon.  David  M.  Mcintosh 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Mcintosh,  Fox,  McHugh,  Gutknecht, 
Scarborough,  Peterson,  Waxman,  Slaughter,  and  Kanjorski. 

Also  present:  Clinger,  Hastert,  Tate,  Collins  of  Illinois,  and 
Meek. 

Staff  present:  Mildred  Webber,  staff  director;  Jon  Praed,  chief 
counsel;  Karen  Barnes,  professional  staff  member;  David  White, 
clerk;  Bruce  Gwinn,  minority  senior  policy  analyst;  and  Ehsabeth 
Campbell,  minority  staff  assistant. 

Mr.  McIntosh.  The  Subcommittee  on  National  Economic 
Growth,  Natural  Resources,  and  Regulatory  Affairs  is  called  to 
order. 

Mr.  Tate,  having  been  here,  we  have  a  quorum  as  present.  I 
would  ask  unanimous  consent  that  when  Mr.  DeLay,  the  majority 
whip,  arrives  that  we  interrupt  opening  statements  in  order  to 
allow  him  to  testify,  proceed  with  questioning  and  return  to  his 
leadership  meeting. 

Seeing  no  objection,  we  will  proceed  in  that  manner. 

Good  morning,  ladies  and  gentlemen.  I  am  David  Mcintosh  from 
Indiana's  Second  District.  On  behalf  of  the  entire  subcommittee,  I 
would  like  to  thank  you  for  coming  to  today's  hearing.  I  would  par- 
ticularly like  to  thank  the  Members  who  are  joining  us  today,  Mr. 
Skaggs,  Mr.  Wicker,  and  Mr.  DeLay  are  going  to  be  here.  I  believe 
there  was  also  one  other  Member;  Mr.  Sabo  was  going  to  attend 
and  testify  on  this  issue. 

We  appreciate  all  of  you  joining  us  today  as  we  continue  to  talk 
about  one  of  Washington's  dirty  Uttle  secrets:  Welfare  for  lobbyists. 
For  those  of  you  who  attended  our  first  hearing  last  month,  you 
will  recall  that  we  heard  from  a  number  of  witnesses:  Polly  Spare, 
president  of  Voice  of  the  Retarded,  spoke  about  the  fact  that  her 
organization  takes  no  Federal  money  and  finds  that  its  voice  is 
drowned  out  by  groups  who  do.  Ms.  Spare's  concerns  were  sup- 
ported by  Jim  Martin  and  former  Congressman  Roger  Zion  with  60 
Plus. 
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We  also  heard  from  an  expert  inside  Congress'  own  General  Ac- 
counting Office  who  testified  that  Government  recordkeeping  is  so 
poor  that  it  is  difficult,  if  not  impossible,  for  the  Government  to 
know  how  many  tax  dollars  are  being  used  for  political  advocacy. 

Let  me  point  out  one  discrepancy  that  became  readily  apparent. 
The  IRS  calculates  that  there  are  approximately  $39  billion  in 
grants  going  to  nonprofit  groups  and  yet  the  independent  sector, 
which  represents  several  nonprofit  groups,  indicates  that  their 
members  report  they  receive  about  $160  billion  in  Federal  grants 
and  that  their  recordkeeping  shows  that  it  is  at  that  level. 

The  inability  of  the  Federal  Government  to  keep  track  of  where 
these  grants  are  going,  who  is  receiving  them,  and  how  much 
money  is  being  spent,  is  appalUng,  regardless  of  what  you  think 
about  the  particular  merits  of  this  proposal.  A  lot  has  happened 
since  that  hearing.  Last  Monday,  the  House  Appropriations  Com- 
mittee, under  the  leadership  of  Chairman  Bob  Livingston  and  sub- 
committee chairman  John  Porter,  disagreed  with  us  on  terms  of 
putting  it  into  the  appropriations  bill  adopted  as  an  amendment  to 
the  Labor-HHS  appropriations  bill,  our  legislation  to  stop  welfare 
for  lobbyists. 

That  amendment,  known  as  the  Istook-Mclntosh-Ehrlich  amend- 
ment, has  been  strongly  supported  by  the  House  RepubUcan  leader- 
ship from  the  very  beginning.  Were  it  not  for  the  continued  and  un- 
failing support  of  the  leadership,  including  Majority  Whip  Tom 
DeLay  who  will  testify  here  shortly,  three  things  would  have  hap- 
pened: One,  this  bill  would  have  died  a  quiet  death;  two,  lobbyists 
who  are  on  the  Federal  dole  would  have  finally  gotten  a  good 
night's  sleep,  secure  in  the  knowledge  that  their  gravy  train  was 
not  in  danger  of  being  derailed;  and  ^iree,  the  Federal  Government 
would  have  continued  to  hand  out  billions  of  dollars  to  special  in- 
terest groups  who  engage  in  political  advocacy. 

Public  reaction  by  Americans  when  they  find  out  about  this  issue 
is  at  first  surprise.  Time  and  time  again  when  I  have  talked  with 
people  at  home,  they  tell  me  they  can't  beheve  this  is  happening 
and  then  they  are  outraged,  and  then  they  demand  that  we  take 
action  now  to  put  an  end  to  welfare  for  lobbyists. 

This  subcommittee  will  continue  to  look  Into  this  problem,  and 
at  this  point,  I  am  going  to  suspend  my  opening  statement  and, 
pursuant  to  our  unanimous  consent  agreement,  call  on  our  first 
witness,  Majority  Whip  Tom  Delay.  We  will  proceed  to  question 
him  and  then  allow  him  to  go  back  to  the  leadership  meeting,  and 
continue  then  with  opening  statements  and  the  rest  of  the  hearing. 

Mr.  DeLay,  thank  you  for  coming  and  welcome  to  our  subcommit- 
tee. 

STATEMENT  OF  HON.  TOM  DELAY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  DeLay.  Thank  you,  Mr.  Chairman.  And  I  want  to  commend 
you,  Mr.  Chairman,  and  not  only  you  but  Mr.  Ehrlich  and  Mr. 
Istook,  who  is  not  here,  for  this  legislation  and  for  having  these 
hearings  today  on  what  I  think  is  a  very  crucial  issue. 

As  you  know,  there  are  four  real  problems  with  the  way  lobbyists 
currently  use  Federal  grant  money.  The  first  is  that  political  advo- 
cacy is  not  defined  in  current  law  suid  the  law  relating  to  lobbying 
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activities  is  inadequate  in  distinguishing  what  kind  of  activity 
using  Federal  funds  is  acceptable  and  what  is  not.  Many  activities 
are  clearly  political  and  yet  Federal  grantees  are  not  restricted 
from  doing  them. 

The  second  problem  is  fungibihty.  Grant  dollars  are  being  trans- 
ferred to  organizations  that  engage  in  political  activity,  freeing  up 
private  funds  to  increase  that  activity  or  to  directly  engage  in  pro- 
hibited political  activity. 

And  the  third  problem  is  that  because  we  don't  know  who  all  the 
Federal  grantees  are  or  the  complete  amount  of  money  that  they 
receive,  no  one  knows  where  the  $39  billion  plus  in  Federal  grant 
funds  go.  This  creates  a  huge  gap  in  accountability. 

And  finally,  the  current  law  strains  the  first  amendment  rights 
of  taxpayers,  according  to  the  repeated  ruUngs  by  the  Supreme 
Court. 

Fortunately,  the  Istook-Mclntosh-Ehrlich  grant  reform,  the  IME 
grant  reform  in  the  Labor-HHS  appropriations  bill  offers  specific 
solutions  to  these  problems.  First,  it  defines  political  advocacy  to 
not  only  include  engaging  in  partisan  politics  and  lobbying,  but 
also  seeking  to  influence  executive  or  judicial  decisions  at  the  Fed- 
eral, State,  and  local  levels  of  government. 

Second,  to  deal  with  the  problem  of  fungibility,  the  prohibited  po- 
litical advocacy  threshold  limits — the  threshold  limits  political  ad- 
vocacy to  5  percent  of  private  funds  up  to  $20  million  and  then  lim- 
its it  to  1  percent  thereafter.  In  addition,  subgranting  of  Federal 
funds  is  prohibited  except  as  prohibited  by  Congress  when  a  par- 
ticular grant  program  is  enacted. 

And  finally,  recipients  of  block  grant  funds  fi-om  the  State  and 
local  governments  become  Federal  grantees  accountable  for  their 
use  of  funds  to  the  American  taxpayer. 

To  increase  accountability  among  grantees,  reporting  require- 
ments are  estabUshed  that  make  it  clear  who  is  receiving  Federal 
grants  and  what  are  their  purposes.  Every  organization,  including 
higher  education,  must  produce  a  single  report  consolidating  all 
their  grants,  the  grant  award  and  associated  administrative  and 
overhead  costs  and  the  purpose  for  each  grant,  the  purpose  for 
which  each  grant  was  awarded  and  used,  as  well  as  the  poUtical 
advocacy  that  they  engage  in,  if  any. 

Finally,  the  first  amendment  rights  of  taxpayers  are  shored  up 
because  of  the  absolute  prohibition  on  grant  funds  being  used  for 
political  advocacy  and  restrictions  placed  on  grantees  to  prevent 
the  transfer  for  Federal  funds  so  that  grantees  won't  be  supporting 
poUtical  advocacy. 

Mr.  Chairman,  I  am  in  full  support  of  this  provision.  The  Amer- 
ican people  deserve  grant  reform.  It  is  long  overdue.  I  am  sure  the 
chairman  has  a  long  list  of  the  horror  stories  of  the  misuse  of 
funds,  the  fungibility  of  funds  and  it  is  time,  as  we  started  in  this 
Congress,  to  open  this  house,  let  people  look  in  and  see  what  is 
going  on  here — and  so  I  commend  my  colleagues  for  leading  the 
way  and  holding  this  hearing  and  bringing  this  bill  before  this  com- 
mittee. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  DeLay.  You  have 
stated  it  very  eloquently,  the  arguments  for  this  bill. 
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One  of  the  main  arguments  that  I  have  heard  against  it,  in  fact 
at  our  first  hearing,  some  of  the  members  of  the  committee  were 
concerned  that  we  were  singUng  out  opponents  of  our  particular  po- 
Utical  agenda  and  philosophical  agenda.  Is  it  your  understanding 
that  this  bill  would  apply  to  people  on  the  left  and  the  right,  con- 
servatives and  liberals,  and  that  it  doesn't  discriminate  based  on 
any  form  of  ideology? 

Mr.  DeLay,  I  totally  agree  with  that.  I  mean,  this  bill  would  af- 
fect the  U.S.  Chamber  of  Commerce,  and  there  is  no  bigger  sup- 
porter of  firee  market  ideals  and  the  things  that  the  Republican 
party  stands  for  all  the  way  to  the  left.  And  it  affects  anybody  that 
receives  the  Federal  taxpayers'  money  and  brings  accountabiUty  for 
the  use  of  that  money. 

Mr.  McIntosh.  Thank  you  very  much  for  coming  and  joining  us 
today. 

Let  me  ask  if  any  of  my  colleagues  would  have  any  questions  for 
Mr.  DeLay.  I  appreciate  your  support,  Mr.  DeLay. 

Mr.  Ehrlich.  Mr.  Chairman,  I  just  want  to  publicly  thank  the 
whip  for  his  great  leadership  on  this  issue.  Literally,  we  could  not 
have  gotten  to  the  point  we  have  reached  with  respect  to  this  issue 
without  your  leadership,  and  we  all  appreciate  it. 

Mr.  DeLay.  Well,  I  thank  you  for  that  comment. 

Thank  you,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you. 

We  will  continue  now  with  the  regular  order  of  the  committee 
proceedings  with  opening  statements  and  then  our  first  panel  of 
witnesses.  I  appreciate  everyone  agreeing  to  allow  Mr.  DeLay  to  be 
able  to  appear  today  in  the  middle  of  his  meeting  with  the  leader- 
ship. 

I  have  noticed  since  that  first  hearing  that  we  had  on  this  that 
various  news  organizations  have  begun  to  cover  this  issue  and  I 
thought  I  would  ask  unanimous  consent  to  put  into  the  record  some 
of  the  editorials  that  have  been  written  to  date.  We  will  continue 
to  survey  these  and  make  them  known  to  a  broader  group. 

[The  information  referred  to  follows:] 
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THE  DETROIT  NEWS 
July  ZQ,    i  995 


Defimd  Advocacy  Groups 


Tiia  House  Appropriations  Committee  this  week 
.  .yjuuved  a  measure  restxictiDg  lobbying  by  naapmfits 
u'at  receive  federal  money.  While  the  measure 
addreaaes  a  gmuiira  problem,  it  will  resultia  an  unnec- 
eaaarlly  intmaive  federal  boreancracy.  The  real  aolu- 
tioQ  Ilea  in  tenninating  all  federal 
grants  to  advocacy  groups,  obviat- 
ing tha  need  for  inthcata  pieces  of 
legislation. 

Rep.  Robert  S.  Oonian.  R-Ca., 
has  proposed  predaely  such  a  bilL 
He  will  offer  it  as  an  amendment 
when  the  committa»4pprovied  lob- 
bying biD  goes  to  the  Rouse  floor 
befiore  tbe  August  leceBs.  The  Dor- 
oan  bill  daservea  atnmc  Republi- 
can support  and  should  be  the  one 
adopted  by  the  House. 

To  circumvent  a  presidential 
veto,  the  anti-lobbying  measure 
now  approved  was  attached  to  the 
spending  bill  that  finances  the 
departoienta  of  Labor,  Education 
and  Health  and  Human  Services.  Co-sponsored  by 
Republican  Congressmen  Ernest  Istook,  Ok.,  Bob 
Elhrlich,  Md.,  and  David  Mcintosh,  Ind.,  it  has  two 
main  provisions  intended  to  plug  loopholes  in  rristing 
legislation.  Theae  loopholes  aOow  nonprafits,  soch  aa 
the  Child  Welfiire  League  of  America  and  the  League 
ofWomen  Voters,  to  divert  large  sums  of  money  ibr  nlf- 
serving  political  advocacy. 

One  key  provision  caps  the  lobbying  ezpenditurs  of 
nonprofits  at  6  percent  oftberrtotalfunda— publicand 
private.  And  to  ensure  compliance  it  requires  groups  to 
open  their  books  fbr  audits  by  the  General  Accounting 
Office. 

The  second  provision  prohibits  not  only  direct  lob- 
bying hi  It  also  political  advocacy  including  protaeta  anH 


public-interest  legal  action  against  government  agen- 
dea.  For  instance,  tbs  measure  woold  prohibit  the 
Amaican  Bar  AflBonBtim'BrecaDtpwterta  against  the 

Giwi  that  mantis fiingible  and  tfaeie is ao  way  of 
distingmahing  a  group's  private  and 
poUieftinda,  these  proviaiana  are  at 
oDce  too  broad  and  insufEcisnt. 

Capping  a  group's  lobbying 
expenses  at  5  percent  of  its  budget 
stdl  leaves  a  lot  of  money  for  political 
advocacy.  Ibe  AARP  has  an  annual 
budget  oifover  $  100  millioa  A  5%  cap 
still  allows  it  to  spend  $6  million 
toward  its  never-ending  quest  for 
bigger  entatlementa.  Besidas,  the  cap 
will  require  taxpayers  to  support  a 
bureaucracy  to  manitor  the  spending 
hahita  of  these  groups.  Government 
bureauaradea,  no  less  seif-perpetu- 
atangthan  federally  iundedadvocacy 
LXVnuifiidkat  fffo«ip8,  are  unlikely  to  result  in 
m^jor  savings  fiv  taxpayers. 
And  the  measure  creates  a  oonstitutianal  problem. 
Tbe  sponsors  of  tha  meastire  are  diaingenoos  when 
thay  daim  that  reetrictions  on  how  groups  spend  their 
private  miuiey  will  not  erode  free  speech  rights.  Indi- 
viduals who  receive  federal  gants  cannot  and  should 
not  be  asked  to  reatict  petitioning  with  their  private 
Amds  so  why  should  groups  be  restricted?  Were  the  bin 
Co  become  law,  such  quastions  xroold  embrui]  the  fed- 
eral gDvemnxntin  a  Fir^  Amendment  quagmire. 

Nooprcfit  advocacy  groups  receive  over  $39  billion 
in  fedenl  grants  eveiy  year,  lliere  is  asqik  evidence 
ahowinf  widespread  abuse  of  this  mooey.  However, 
gDveromant  supervision  is  not  the  answer.  Just  cut  off 
the  ftudio^  If  ponvata  eitixena  bdievtt  in  a  gronp's  mis- 
sioo.  tbev  win  vn(unt«rQy  support  it 
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"He  that  hath  a  bountiful  eye  shall  be 
blessed;  for  he  giveth  of  his  break  to  the 
poor."  —  Proverbs  22:9. 

EDITORIALS 


A  good  target 

Our  rongrpssmari,  David  Mclnlosh,  is  on  the 
way  to  licconiing  knou-n  t>y  Hip  onrniics  he 
makes  Since  he  einphasized  curtailing  regula- 
tory excess  and  Irininiing  nonessential  govern- 
ment expenditures  during  his  campaign,  this  has 
to  be  reassuring  to  his  consliluents. 

It  was  just  days  ago  that  a  noted  network 
anchor  (Dan  Rather)  referred  to  Mcintosh  as  a 
"halchelman,"  a  notable  lapse  in  journalistic 
objectivity  when  such  more  expressive  and  less 
judgmental  terms  as  "lightning  rod"  or  "point- 
man"  are  available. 

One  of  Mcintosh's  more  recent  targets  is  gov- 
ernment ftmding  for  groups  that  then  use  the 
money  to  lobtjy  for  more  goveminent  funding. 
Since  1990  some  $39  billion  has  gone  as  govern- 
ment grants  to  such  private  groups,  including 
charities  and  unions. 

Mcintosh  calculates  that  last  year  the  Envi- 
ronmenlal  Protection  Agency  disbursed  some 
.$90  million  to  such  special-interest  groups  as 
the  Sierra  Club  and  the  National  Resources 
Foundation. 

To  be  sure,  not  all  of  the  money  goes  for  lob- 
bying, but  lax  accounting  standards  make  it 
impossible  to  tell  how  much  does.  In  any  case, 
it's  only  fair  that  all  the  lobbying  costs  of  a 
special-interest  group  be  borne  by  its  members. 
liiwTers,  for  example,  would  not  seem  to  be  in 
need  of  federal  assistance,  but  the  American 
I3ar  /Vssociation  got  $2.2  million  in  grants  last 
year  from  Washington. 

In  a  recent  editorial,  Tlie  Wall  Street  Journal 
noted  that  most  of  Mcintosh's  target  groups  are 
on  (he  left  of  the  political  spectrum,  (he  result 
of  10  years  of  Democratic  con(rol  of  Capitol 
Hill.  S(ill,  the  Christian  Coalition  would  be  as 
much  a  target  if  it  got  federal  funds  as  is  the 
Aniniian  Federation  of  Slate.  Cnimty  and 
Municipal  Employees,  which  does  get  a  federal 
subsidy 

It's  appropriate  to  read  into  the  results  of  the 
l.rst  election  a  certain  amount  of  disenchant- 
ment with  Hig  nrotherism,  though  Mcintosh's 
polilir.il  (i)ur.nge  in  going  after  Dig  Brother, 
hanuuer  and  longs,  has  not  been  widely 
imitated 

Wr  inisl  that  his  modest  propo.sal  —  to 
require  groups  thai  get  federal  grants  to  open 
their  books  and  face  losS  of  federal  funding  if 
more  that  (j  percent  of  their  budget  goes  to  lolv 
byiiig  —  will  gradually  gain  ground  on  the  basis 
(if  its  inliereni  faintess  and  logic. 

Causes  should  be  funded  by  the  folk  who 
beHrve  in  them  rather  than  by  taxpayers  who 
might  or  might  not  want  to  see  their  hard- 
earned  money  used  without  their  consent  to 
iMlvame  caii.sesj^ie^.i^gtlt  find  obnoxious. 
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My  20, 1995 
p.  AS 


Stop  the  subsidies 

When  the  federal  government  gives  out  gnint  money  to 
nonprofit  organliatlons.  Uxpayeis  assume  It's  mon- 
ey well  spent. 

And  much  of  II  Is.  Among  other  thing?,  federal  grants  help 
the  poor  and  homeless,  protect  the  environment  and  pay  for 
rhild  care,  breast  cancer  detection  and  Job  training. 

But  much  of  the  money  doesn't  do  what  taxpayers  Intend- 
ed. In  fact,  federal  grants  arc  being  used  dlicctly  and  indirect- 
ly by  special  Interests  tn  lobby  the  government  for  more 
Spending.  It's  a  subsidy  that  must  be  stopi)ed 

The  government  Is  u.sing  ta.\  funds  to  nourish  a  network 
of  special  Interests,  a  wclfarc-lndustilal  complex,  with  a 

direct  self  Inlerrst  In  the  growth  of 

the  welfare  state,"  .layS  a  July 
Groups  that  spend      study  by  the  Heritage  Foundation 
more  than  5  per-         in  Washington  d.c. 
cent  of  their  bud-        ,     "Whlle  these  organisations  of. 
gei  on  lODOying  ^i^j  ^elps  the  less  fortunate,  the 

WOUM  rwt  get  gov-      reality  Is  that  It  bolsters  their  own 
efTWnent  grants.  political  powers,  perks  and  prcs- 

1 tlgc." 

Today.  Congress  will  take  steps 
to  end  the  abuse.  A  provision  authored  by  Rep  David 
Mcintosh.  R-lnd..  would  prohibit  the  giving  of  grants  to 
grmips  that  spend  more  than  5  percent  of  Iheir  budget  on 
government  lobbying.  The  language,  to  be  Inserted  Into  an 
approprlallone  bill,  has  come  under  heavy  fire  from  much  of 
♦he  non-profit  sector. 

Their  fears  are  understandable,  but  (he  measure  Is  much- 
needed  and  long  overdue. 

Although  firm  data  are  hanl  to  come  by.  the  (Jencral 
Accounting  Offlec  »»)•»  tax-exempt  groups  receive  939  billion 
a  year  in  federal  money.  Among  groups  on  the  gift  list  In 
1993-94:  the  AFL-CIO,  which  received  more  than  82  million, 
the  Environmental  Defense  Fund,  which  got  $515,000  and 
(he  American  Bar  Association,  with  82.2  million. 

In  some  cases,  groups  have  flagrantly  used  the  tax  money 
on  political  causes.  More  often,  (he  tax  money  Is  targeted  to 
specldc  programs,  which  Indirectly  allows  the  Organization  to 
spend  more  from  its  operating  budget  on  government  lobby- 
ing or  advocacy.  For  examplei 


■  The  Clilld  Welfare  League  of  America  received  more 
than  9250.000  In  fcdcraJ  funds  from  June  1993  to  July  1994, 
then  turned  around  and  launched  an  advertising  campaign  to 
Increase  welfare  spending. 

■  Families  USA,  a  driving  force  behind  the  Clinton  health 
care  plan,  received  6250,000  from  taxpayers. 

■  The  American  Nurses  Association  received  31  million 
from  taxpayers  In  1993-94.  In  1994.  tjie  group  endorsed  Rep. 
Dick  Gephardt's  health  care  plan  and  actively  lobbied  for  it. 

Not  aD  tlie  e.xaniples  come  from  the  liberal  side  of  Oie 
tpeetrum.  TSixpayer  grants  go  to  gun  education  by  the  Nallon- 
Al  Rifle  Association  and  business  programs  sponsored  by  the 
Chamber  of  Commerce. 

One  part  of  the  Mcintosh  propo.sal  would  deny  funds  to 
groups  that  have  exceeded  the  5  percent  UircshoM  during  the 
past  five  years.  That  could  change  Uie  landscape  of  tlie 
federal  grant  Industry.  It  would  also  assure  taxpayers  their 
money  ie  going  to  help  people,  not  political  causes. 

There's  nothing  wrong  with  special  Interest  groups  lobby- 
ing for  their  constltuenclca.  Quite  often,  they  see  It  as  a  moral 
obligation  and  It  Is  clearly  their  constitutional  riglit. 

It  simply  should  not  happen  at  taxpayer  expense. 
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Mr.  MclNTOSH.  One  of  them  was  by  the  Detroit  News  dated  July 
26,  1995,  the  headhne  was  Defunding  Advocacy  Groups.  And  their 
point  was,  for  instance,  the  measure  would  prohibit  the  American 
Bar  Association's  recent  protests  against  constitutional  amend- 
ments to  ban  flag  burning  given  that  money  is  fungible  and  there 
is  no  way  of  distinguishing  a  group's  public  and  private  funds, 
these  provisions  are  at  once  broad  and  insufficient.  The  editorial 
goes  on  to  suggest  that  we  should  go  even  further  than  our  amend- 
ment and  defund  actual  grants  to  these  groups. 

The  Indianapohs  Star  has  an  editorial  dated  July  20,  1995,  Stop 
the  Subsidies.  They  conclude  by  saying  there  is  nothing  wrong  with 
special  interest  groups  lobbying  for  their  constituents.  Quite  often 
they  see  it  as  a  moral  obligation  and  it  is  clearly  their  constitu- 
tional right.  It  simply  should  not  happen  at  taxpayer  expense. 

And  then  finally  there  is  my  hometown  newspaper,  the  Muncie 
Star,  which  by  the  way  does  not  always  agree  with  positions  that 
I  am  taking,  their  editorial  dated  July  16,  1995,  is  titled  "A  Good 
Target."  In  it  they  say  it  is  only  fair  that  all  lobbying  costs  of  a 
special  interest  group  be  borne  by  its  members,  and  then  go  on  to 
say,  causes  should  be  funded  by  the  folk  who  believe  in  them  rath- 
er than  by  taxpayers  who  might  or  might  not  want  to  see  their 
hard-earned  money  used  without  their  consent  to  advance  causes 
they  find  obnoxious. 

A  wide  variety  of  groups  which  look  after  the  American  taxpayer 
have  come  forward  to  endorse  this  bill.  The  Association  of  Con- 
cerned Taxpayers,  Citizens  for  a  Sound  Economy,  Americans  for 
Tax  Reform,  the  Competitive  Enterprise  Institute,  the  Federation 
of  Independent  Businesses,  the  Chamber  of  Commerce,  which  Mr. 
DeLay  indicated  would  themselves  be  affected  by  this  legislation, 
and  the  Senior  Coalition. 

We  will  hear  from  two  of  these  groups  today,  the  National  Tax- 
payer Union  and  Citizens  Against  Government  Waste.  We  will  also 
hear  from  Arianna  Huffington,  chair  of  the  Center  for  Effective 
Compassion  and  senior  fellow  at  the  Progress  and  Freedom  Foun- 
dation who  has  personal  experience  with  charitable  groups  that  are 
allowed  in  politics  to  rise  above  their  charitable  acts. 

Since  the  last  hearing,  a  few  groups  have  also  come  forward  to 
object  to  the  bill.  We  have  invited  them  today,  as  well,  because  we 
are  interested  in  hearing  about  their  concerns.  The  Association  for 
Retarded  Citizens  [ARC],  and  the  American  Heart  Association  will 
testify  against  the  bill.  I  welcome  them  here  today  and  look  for- 
ward to  their  testimony. 

If  I  may,  let  me  issue  a  challenge  to  those  who  disagree  with  us. 
While  we  welcome  concerns  about  the  bill,  I  would  ask  that  each 
one  of  you  state  whether  you  agree  with  the  fundamental  premise 
that  is  driving  Congress  on  this  issue:  Money  is  fungible. 

Let  me  explain,  as  Mr.  DeLay  mentioned,  if  the  Federal  Ck)vem- 
ment  gives  out  to  a  charitable  organization  a  million  dollar  grant 
and  that  gift  from  the  taxpayers  frees  up  an  equal  amount  of  pri- 
vate dollars  to  lobby  or  engage  in  political  activities,  then  we  have 
indirectly  subsidized  those  lobbying  efforts.  But  in  the  end,  the 
money  comes  from  the  same  pot. 

The  taxpayers  are  being  abused  by  having  this  Federal  subsidy 
of  advocacy.  It  is  entirely  appropriate  and  urgently  necessary  for 
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Congress  not  only  to  bar  the  use  of  grant  funds  for  political  advo- 
cacy, but  also  to  limit  the  amount  of  private  dollars  that  can  be 
spent  on  advocacy  groups,  by  any  group  that  is  dependent  upon 
taxpayer  funds  for  its  mission. 

In  essence,  Congress  is  asking  every  Federal  grantee  to  make  a 
choice.  Are  you  going  to  do  charitable  good  deeds,  or  are  you  going 
to  engage  in  political  activity?  If  you  want  to  do  good  deeds,  we  will 
support  you  in  any  way  that  is  appropriate.  However,  if  you  want 
to  engage  in  political  advocacy,  you  will  have  to  do  it  on  your  own 
time  and  with  your  own  money.  Every  working  day  the  Federal 
Government  sinks  $1  billion  more  into  debt.  It  is  our  duty  to  the 
taxpayers  to  make  sure  that  this  money  is  not  being  used  for  lobby- 
ing and  pohtical  activity. 

As  we  hold  our  hearings  today,  two  organizations  which  receive 
Federal  grants  and  have  a  political  agenda  are  lobbying  Members 
of  Congress  against  our  efforts  to  reform  the  way  Washington 
works.  These  groups  are  0MB  Watch  and  Independent  Sector,  and 
I  would  ask  unanimous  consent  to  submit  for  the  record  a  memo 
that  was  sent  out  by  the  Independent  Sector  rallying  its  members 
to  come  and  lobby  Congress  against  this  legislation. 

They  are  using  taxpayer-funded  efforts  to  help  subsidize  these 
organizations.  I  think  they  also  realize  that  this  is  the  equivalent 
of  Custer's  Last  Stand,  their  last  opportunity  to  lobby  Congress  to 
continue  to  get  these  grants  for  lobbying  and  advocacy  groups. 

[The  prepared  statement  of  Hon.  David  M.  Mcintosh  and  a  siun- 
mary  of  the  bill  follow:] 
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"Washington's  Dirty  Little  Secret" 
Welfare  for  Lobbyists 


Opening  Statement  of  Chairman  David  M.  Mcintosh 

July  28,  1995 

Hearing  before  the  Subcommittee  on  National  Economic  Growth,  Natural  Resources 

and  Regulatory  Affairs 


Good  morning,  ladies  and  gentlemen.  I  am  David  Mcintosh,  from 
Indiana's  second  district.  On  behalf  of  the  entire  subcommittee,  I  would  like  to  thank 
you  for  coming  to  today's  hearing. 

We  appreciate  you  joining  us  today  as  we  continue  to  talk  about  one  of 
Washington's  dirty  little  secrets:  welfare  for  lobbyists. 

For  those  of  you  who  attended  our  first  hearing  last  month,  you'll  recall  we 
heard  from  a  number  of  witnesses:  Polly  Spare,  President  of  Voice  of  the  Retarded, 
spoke  about  the  fact  that  her  organization  takes  no  federal  grant  money  and  finds  its 
voice  drowned  out  by  groups  that  do.   Ms.  Spare's  concerns  were  supported  by  Jim 
Martin  and  former  Congressman  Roger  Zion,  with  60  Plus.  We  also  heard  from  an 
expert  inside  Congress'  own  General  Accounting  Office,  who  testified  government 
record-keeping  is  so  poor  that  it  makes  it  difficult  if  not  impossible  for  the  government 
to  know  how  many  tax  dollars  are  being  used  for  political  advocacy. 

A  lot  has  happened  since  that  hearing.  Last  Monday,  the  House 
Appropriations  Committee,  under  the  leadership  of  Chairman  Bob  Livingston  and 
Subcommittee  Chairman  John  Porter,  adopted  an  amendment  to  the  Labor,  HHS 
Appropriations  bill  to  stop  welfare  for  lobbyists.  That  amendment,  known  as  the 
Istook/Mclntosh/Ehrlich  amendment,  has  been  strongly  supported  by  the  House 
Republican  Leadership  from  the  start.  Were  it  not  for  the  continued  and  unfailing 
support  of  the  Leadership,  including  Majority  Whip  Tom  DeLay  who  will  testify  here 
sliortly,  three  things  would  have  happened:  One,  this  bill  would  have  died  a  quiet  death; 
Two,  lobbyists  "on  the  federal  dole"  would  have  gotten  a  good  night's  sleep  last  night, 
secure  in  the  knowledge  that  their  gravy  train  was  not  in  danger  of  derailing;  and  Three, 
the  Federal  Government  would  continue  to  hand  out  billions  of  dollars  a  year  to  special 
interest  groups  that  engage  in  political  advocacy. 

A  wide  variety  of  groups  which  look  after  the  American  taxpayer  have 
come  forward  to  endorse  the  bill:   the  Association  of  Concerned  Taxpayers,  Citizens  for 
a  Sound  Economy,  American  for  Tax  Reform,  the  Competitive  Enterprise  Institute,  the 
National  Federation  of  Independent  Businesses,  the  Chamber  of  Commerce,  and  the 
Senior  Coalition.  We  will  hear  from  two  of  these  groups  today  -  the  National 
Taxpayers'  Union  and  Citizens  Against  Govenmient  Waste.  We  will  also  hear  from 
Arianna  Huffington,  chair  of  the  Center  for  Effective  Compassion  and  Senior  Fellow  at 
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the  Progress  and  Freedom  Foundation,  who  has  had  personal  experience  with  charitable 
group  that  allowed  its  politics  to  rise  above  charitable  acts. 

Since  the  last  hearing,  a  few  groups  have  also  come  forward  to  object  to 
the  bill.  We  have  invited  them  today  as  well,  because  we  are  interested  in  hearing  about 
their  concerns.  Association  for  Retarded  Citizens  (ARC)  and  the  American  Heart 
Association  will  testify  against  the  bill.  I  welcome  them  here  today,  and  look  forward  to 
their  testimony. 

If  I  may,  let  me  issue  a  challenge  to  them,  however.  While  we  welcome 
concerns  about  the  bill,  I  ask  that  each  one  of  you  state  whether  you  agree  with  the 
fundamental  premise  that  is  driving  Congress  on  this  issue  -  money  is  fungible.  Let  me 
explain:   If  the  Federal  Government  gives  a  charitable  organization  a  million  dollar 
grant,  that  gift  frees  up  an  equal  amount  in  private  dollars  to  lobby  or  engage  in  political 
advocacy.  But  in  the  end,  the  money  is  coming  out  of  the  same  pot  ~  and  the  taxpayers 
are  being  abused.  It  is  entirely  appropriate  and  urgently  necessary  for  Congress  to  not 
only  bar  the  use  of  grant  funds  for  political  advocacy,  but  also  to  limit  the  amount  of 
private  dollars  that  can  be  spent  on  advocacy  by  any  group  that  is  dependent  on  federal 
grants. 

In  essence.  Congress  is  asking  every  federal  grantee  to  make  a  choice  -  are 
you  going  to  do  charitable  good  deeds,  or  are  you  going  to  engage  in  political  advocacy? 
If  you  want  to  do  good  deeds,  we  will  support  you  in  any  way  we  can.  However,  if  you 
want  to  engage  in  political  advocacy,  you  will  have  to  do  it  on  your  own  time  and  with 
your  own  money.  Every  working  day,  the  Federal  Government  sinks  1  Billion  dollars 
more  into  debt. 

As  we  hold  our  hearing  this  morning,  two  organizations  which  receive 
federal  grants  and  have  a  political  agenda  are  lobbying  Members  of  Congress  against  our 
efforts  to  reform  the  way  Washington  works.  These  groups  are  OMB  Watch  and 
Independent  Sector.  They  are  busy  engaging  in  the  very  activity  which  must  be  stopped  - 
-  they  are  using  taxpayer  dollars  to  lobby  for  their  own  political  agenda. 

"  This  Congress  caimot,  and  will  not,  permit  special-interest  groups  to 

prevent  us  from  making  fundamental  reforms  that  are  needed  to  ensure  the  continued 
well  being  of  this  country.  The  status  quo  is  not  good  enough. 

Again,  thank  you  for  coming  today. 
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Summary  of  a  Bill  to  Stop 

Taxpayer  Funded  Political  Advocacy 

by  Congressmen  Istook,  Mcintosh,  Ehrlich 


General  Description 

Tens  of  thousands  of  special  interest  groups  representing  the  entire  political  spectrum 
receive  more  than  $39  billion  in  federal  grants  each  year.    While  no  one  knows  exactly  what 
happens  with  all  this  money,  we  do  know  that  large  sums  are  being  wrongly  spent  on  political 
advocacy.   This  bill  puts  a  stop  to  taxpayer  funded  political  advocacy. 

This  bill  attacks  the  problem  both  directly  and  indirectly.    It  directly  prohibits  any 
recipient  of  a  federal  grant  from  spending  any  grant  funds  on  political  advocacy.    Because 
money  is  fungible,  however,  it  also  indirectly  attacks  the  problem  by  setting  reasonable  limits 
on  the  amount  of  political  advocacy  that  a  grantee  can  perform  with  non-grant  funds.    Similar 
limits  already  apply  to  501(c)(3)  charitable  organizations. 


Section  1  --  Prohibition  on  the  Use  of  Federal  Funds 

Section  (a)  sets  out  the  limitations  that  will  apply  to  all  federal  grantees.    It 
permanently  prohibits  grantees  from  using  funds  from  any  grant  to  engage  in  political 
advocacy.    It  also  bars  grant  applicants  from  receiving  grants  if  they  have  expended  a 
significant  amount  of  money  in  the  past  5  years  on  political  advocacy,  and  bars  grantees  from 
retaining  possession  of  federal  funds  if  they  spend  a  significant  amount  of  their  money  from 
any  source  on  political  advocacy.   The  direct  ban  is  absolute.    Section  (a)  also  places  an 
obligation  on  the  grant  makers  to  inform  all  grantees  that  they  are  subject  to  this  law. 

Section  (b)  is  the  enforcement  provision.   Each  grantee  is  subject  to  audit  by  the  GAO, 
is  required  to  follow  generally  accepted  accounting  principles  (GAAP),  and  (if  it  engages  in 
political  advocacy)  bears  the  burden  of  proving  by  clear  and  convincing  evidence  that  it  is  in 
compliance  with  this  law.   Subsection  (b)(2)  incorporates  the  current  qui  tarns  provisions  that 
authorize  private  attorney  general  actions  for  false  claims  made  to  the  United  States.   Finally, 
government  officials  who  violate  this  law  are  subject  to  administrative  discipline  and/or  a 
$5,000  civil  penalty. 

Section  (c)  is  the  definitional  section.    "Political  advocacy"  is  carefiilly  defined.    It 
starts  with  the  definition  used  in  the  tax  code  that  applies  to  501(c)(3)  non-profit  charities, 
and  expands  beyond  those  limits  where  necessary.    For  example,  it  extends  that  definition  to 
include  participating  in  certain  types  of  judicial  litigation,  lobbying  federal  and  state  agencies, 
and  the  laundering  of  fiinds  through  organizations  that  engage  in  a  significant  amount  of 
political  advocacy.   The  safe  harbors  that  currently  exist  in  the  tax  code  for  501(c)(3)  non- 
profits are  retained,  and  expanded  in  a  few  cases.    For  example,  the  exemption  for  non- 
partisan analysis  has  been  expanded  to  include  the  sponsoring  of  debates.   The  definition  of  a 
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Amendment  to  H.R. 

Offered  by  Mr.  Istook,  Mr.  McIntosh,  Mr. 

Ehrlich,  Mr.  Riggs,  and  Mr.  Fox 

1  sec.  .  prohibition  on  the  use  of  federal  funds 

2  for  political  advocacy. 

3  (a)  LrNUTATlONS. — Notwithstanding  any  other  pro^^- 

4  sion  of  law,  the  following  limitations  apply  to  any  gi-ant 

5  which  is  made  fi-om  funds  appropriated  mider  this  or  any 

6  other  Act  or  controlled  under  any  Congi-essional  author- 

7  ization  until  Congress  proNides  specific  exceptions  in  sub- 

8  sequent  Acts: 

9  (1)  No  grantee  may  use  funds  from  any  grant 

10  to  engage  in  political  advocacy. 

11  (2)  No  grant  applicant  may  receive  any  grant 

12  if  its  expenditures  for  political  advocacy  for  any  one 

13  of  the  preAious  five  Fedei-al  fiscal  years  exceeded  its 

14  prohibited  political  advocacy  threshold  (but  no  Fed- 

15  era!  fiscal  year  before  1996  shall  be  considered).  For 

16  purposes  of  this  Act,  the  prohibited  political  advo- 

17  caey  threshold  for  a  given  Federal  fiscal  year  is  to 

1 8  be  determined  by  the  foUowing  formula: 

19  (A)  calculate  the  difference  between  the 

20  grant  appUcant's  total  expenditures  made  in  a 

2 1  given  Federal  fiscal  year  and  the  total  grants  it 

22  received  in  that  Federal  fiscal  year; 
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1  cure  goods  or  senices,  except  as  specifically  per- 

2  mitted  by  Congress  in  the  law  authorizing  the  grant. 

3  (6)  Any  indi^^duaJ,  entit}',  or  organization  that 

4  awards  or  administers  a  grant  shall  take  reasonable 

5  steps  to  ensure  that  the  grantee  comphes  with  the 

6  requirements  of  this  Act.  Reasonable  steps  to  ensure 

7  compliance  shall  include  written  notice  to  a  grantee 

8  that  it  is  recei\'ing  a  grant,  and  that  the  pronsions 

9  of  this  Act  apply  to  the  grantee. 

10  (b)  Entorcement. — The  following  enforcement  pro- 

1 1  visions  apply  with  respect  to  the  limitations  imposed  under 

12  subsection  (a): 

13  (1)  Each  grantee  shall  be  subject  to  audit  fi-om 

14  time  to  time  as  foUows: 

15  (A)   Audits   may  be   requested   and   con- 

16  ducted  by   the   General  Accounting  Office   or 

17  other  auditing  entity  authorized  by  Congress, 

18  including  the  Inspector  General  of  the  Federal 

19  entitj'  awarding  or  administering  the  grant. 

20  (B)  Grantees  shall  follow  generally  accept- 

21  ed  accounting  principles  in  keeping  books  and 

22  records  relating  to  each  grant  and  no  Federal 

23  entity  may  impose  more  burdensome  accounting 

24  requirements  for  purposes  of  enforcing  this  Act. 
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1  (1)  P0LITIC\L  .VDVOCACY.— The  term  "political 

2  advocacr'  includes — 

3  (A)  cai-ning  on  propaganda,  or  other\nse 

4  attempting  to  influence  legislation  or  agency  ac- 

5  tion.  including  but  not  limited  to  monetar\-  or 

6  in-kind  contributions,   endorsements,   pubLicitA', 

7  or  similar  acti\it}'; 

8  (B)  participating  or  int€r\-ening  in  (includ- 

9  ing  the  publishing  or  distributing  of  statements) 

10  any  pohtical  campaign  on  behalf  of  (or  in  oppo- 

1 1  .  sition  to)  any  candidate  for  pubUe  office,  includ- 

12  ing  but  not  limited  to  monetan,'^  or  in-kind  con- 

13  tributions,  endorsements,   publicity',  or  similar 

14  acti\it\''; 

15  (C)  participating  in  any  judicial  htigation 

16  or  agency  proceeding  (including  as  an  ajnicus 

17  curiae)  in  which  agents  or  instrumentalities  of 

18  Federal,  state,  or  local  governments  are  parties, 

19  other  than  litigation  in  which  the  grantee  or 

20  grant  apphcant:  is  a  defendant  appearing  in  its 

21  ovsTi  behalf;  is  defending  its  tax  exempt  status; 

22  or  is  challenging  a  govermnent  decision  or  ac- 

23  tion  directed  specifically  at  the  powers,  rights, 

24  or  duties  of  that  grantee  or  grant  apphcant. 


164 


1  (i)    making   available    the    results    of 

2  noapartisan  anal^-sis.    study,   research,   or 

3  debate: 

4  (ii)  prouding  technical  ad\ice  or  as- 

5  sistaxice  (where  such  adnce  would  other- 

6  wise  constitute  the  influencing  of  legisla- 

7  tion  or  agency  action)  to  a  governmental 

8  body  or  to  a  coniniittee  or  other  subdi\'i- 

9  sion  thereof  in  response  to  a  written  re- 

10  quest  by  such  body  or  subdi\ision,  as  the 

1 1  .  case  may  be; 

12  (iii)     communications     between     the 

13  grantee  and  its  bona  fide  members  with  re- 

14  spect  to  legislation,    proposed  legislation, 

15  agency  action,  or  proposed  agency  action 

16  of  direct  interest  to  the  grantee  and  such 

17  members,  other  than  communications  de- 

18  scribed  in  subparagraph  (C); 

19  (iv)  any  communication  with  a  govem- 

20  mental  official  or  employee,  other  than — 

21  (I)  a  communication  with  a  mem- 

22  ber  or  employee  of  a  legislative  body 

23  or  agency  (where  such  communication 

24  would  otherwise  constitute  the  influ- 
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1  (3)  The  term  "legislation"  includes  the  intro- 

2  duction,    amendment,    enactment,    passage,    defeat, 

3  ratification,  or  repeal  of  Acts,  bills,  resolutions,  trea- 

4  ties,  declarations,  confirmations,  articles  of  impeach- 

5  ment,  or  similar  items  by  the  Congress,  any  State 

6  legislature,   any  local  council  or  similar  governing 

7  body,  or  by  the  public  in  a  referendum,  initiative, 

8  constitutional   amendment,   recall,   confirmation,   or 

9  sunilar  procedure. 

10  (4)  The  term  "gi-ant"  includes  the  pronsion  of 

11  .  any  Federal  funds,  appropriated  under  this  or  any 

12  other  Act,  or  other  thing  of  value  to  carry  out  a  pub- 

13  he  purpose  of  the  United  States,  except:  the  pro\i- 

14  sion  of  fimds  for  acquisition  (by  purchase,  lease  or 

15  barter)  of  property''  or  seniees  for  the  direct  benefit 

16  or  use  of  the  United  States;  the  pa\Tnents  of  loans, 

17  debts,  or  entitlements;  the  pro^^sion  of  funds  to  or 

18  distribution  of  funds  by  an  Article  I  or  III  court; 

19  and  the  provision  of  grant  and  scholarship  funds  to 

20  students  for  educational  purposes. 

21  (5)  The  term  "grantee"  includes  any  recipient 

22  of  any  grant.  The  term  shall  not  include  any  state 

23  or  local  government,  but  shall  include  any  recipient 

24  recei\'ing  a  grant  (as  defined  by  subsection  c(4)) 

25  fi-om  a  state  or  local  government. 
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1  (C)  a  brief  description  of  the  purpose  or 

2  piu'poses  for  which  the  gi-ant  was  awarded: 

3  (D)  the  identit>'  of  each  Federal,  state  and 

4  local  government  entit}'  awarding  or  administer- 

5  ing  the  grant,  and  program  thereunder; 

6  (E)   the   name   and  grantee  identification 

7  number  of  each  indi%idual,  entit\'  or  orgamza- 

8  tion  to  whom  the  grantee  made  a  grant; 

9  (F)  a  brief  description  of  the  grantee's  po- 

10  litical  advocacy,  and  a  good  faith  estimate  of 

1 1  .  the  grantee's  expenditures  on  political  advocacy; 

12  and 

13  (G)  a  good  faith  estimate  of  the  grantee's 

14  prohibited  poUtical  advocacy  threshold. 

15  (b)  0MB  Coordination.— The  Office  of  Manage- 

16  ment  and  Budget  shall  develop  by  regulation  one  stand- 

17  ardized  form  for  the  annual  report  that  shall  be  accepted 

1 8  by  every  Federal  entity,  and  a  uniform  procedure  by  which 

19  each  grantee  is  assigned  one  permanent  and  unique  grant- 

20  ee  identification  number. 

2 1  SEC. .  FEDERAL  ENTITY  REPORT. 

22  Not  later  than  May  1  of  each  calendar  year,  each 

23  Federal  entity  awarding  or  administering  a  grant  shall 

24  submit  to  the  Bureau  of  the  Census  a  report  (standardized 

25  by  the  Office  of  Management  and  Budget)  setting  forth 


167 

13 

1  SEC. .  SE\'ER.\BILIT\'. 

2  If  any  pronsion  of  this  Act  or  the  appUcation  thereof 

3  to  any  person  or  circumstance  is  held  invalid,  the  remain- 

4  der  of  this  Act  and  the  application  of  such  pro\ision  to 

5  other  persons  and  circumstances  shall  not  be  affected 

6  thereby. 

7  SEC. .  FIRST  AMENDMENT  RIGHTS  PRESERVED. 

8  Nothing  in  tliis  Act  shall  be  deemed  to  abridge  any 

9  rights  guaranteed  under  the  First  Amendment  of  the 

10  United  States  Constitution,  including  freedom  of  speech, 

11  or  of  the  press;  or  the  right  of  the  people  peaceably  to 

12  assemble,  and  to  petition  the  Government  for  a  redress 

1 3  of  grievances. 
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Mr.  Waxman.  Reserving  the  right  to  address  that  unanimous- 
consent  request,  I  would  like  to  address  a  question  to  the  Chair. 

Mr.  McIntosh.  Certainly.  The  gentleman  is  recognized. 

Mr.  Waxman.  You  made  a  charge  that  some  groups  are  using 
taxpayers'  funds  to  lobby  against  your  bill,  to  express  their  position 
against  it,  which  the  first  amendment's  constitutional  rights  are 
usually  protected.  How  do  you  know  that? 

Mr.  McIntosh.  Let  me  clarify  my  statement  on  that,  Mr.  Wax- 
man.  These  groups  are  taxpayer  funded,  they  are  subsidized,  and 
they  are  engaging  in  the  lobbying  activity. 

Mr.  Waxman.  Do  you  know  whether  they  are  using  taxpayers' 
funds? 

Mr.  McIntosh.  The  problem  we  have  is  that  there  is  no  require- 
ment for  them  to  divulge  their  books.  We  have  inquired  of  them  to 
release  their  books  so  that  we  may  inspect  them  in  order  to  deter- 
mine that. 

Mr.  Waxman.  You  have  asked  an  advocacy  group  or  charitable 
group  to  divulge  their  books  to  you,  is  that  correct? 

Mr.  McIntosh.  Yes,  we  have. 

Mr.  Waxman.  That  is  pretty  shocking,  I  must  say,  Mr.  Chairman. 
Are  we  going  to  have  a  centralized  collection  agency  in  the  Con- 
gress of  the  United  States  over  groups  that  come  in  and  make  posi- 
tions known  to  their  Representatives? 

Mr.  McIntosh.  Does  the  gentleman  object  to  the  unanimous  con- 
sent  

Mr.  Waxman.  No,  I  don't. 

Mr.  McIntosh  [continuing].  Request? 

This  Congress  cannot  and  will  not  permit  special  interest  groups 
to  prevent  us  from  making  fundamental  reforms  that  are  needed 
to  ensure  that  the  continued  well-being  of  this  country,  which  is  at 
stake.  The  status  quo  is  not  good  enough. 

Again,  thank  you  all  for  coming  today.  I  look  forward  to  hearing 
from  our  panel  of  Members  and  then  the  panel  of  witnesses  from 
outside  organizations. 

Let  me  turn  now  to  Mr.  Peterson,  the  ranking  member  on  this 
subcommittee,  if  he  has  an  opening  statement.  I  understand  Mr. 
Peterson  is  going  to  defer  to  Mr.  Ehrlich,  cosponsor  of  this  amend- 
ment. 

Mr.  Ehrlich.  I  thank  Mr.  Peterson.  The  Chair  well  knows  I  have 
Waco  hearings  in  progress,  and  I  apologize  to  the  committee;  but 
I  may — I  will  be  taking  my  leave  in  30  seconds.  I  would  just  Uke 
to  emphasize  one  point. 

I  thank  the  Members  for  their  interest  for  being  here  today.  Just 
to  follow  up  on  the  chairman's  comments  for  20  seconds.  We  are 
interested  in  changing  the  law,  changing  the  way  things  have  oper- 
ated around  here  for  many  years.  However,  I  have  had — and  my 
staff  has  had — many  productive  meetings  with  different  advocacy 
groups  over  the  last  few  weeks  concerning  different  aspects  of  this 
proposed  legislation.  We  are  very  interested  in  hearing  your  views 
and  we  are  also  interested  in  working  with  you  if  you  agree  with 
the  fundamental  premise  that  the  chairman  just  articulated.  That 
is  certainly  my  attitude.  I  know  it  is  the  attitude  on  this  side  of 
the  aisle. 
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And  for  those  of  you  who  appreciate  that  point  of  view,  I  look  for- 
ward to  working  with  you  over  the  next  few  weeks  to  come  to  some 
sort  of  accord  with  respect  to  this  most  important  piece  of  legisla- 
tion. 

I  thank  Mr.  Peterson  very  much. 

Mr.  Chairman,  I  yield  back. 

Mr.  McIntosh.  Thank  you,  Mr.  Ehrlich.  Thank  you  for  your 
leadership  on  this  issue. 

Let  me  turn  now  to  Mr.  Peterson. 

Mr.  Peterson.  Mr.  Chairman,  thank  you  for  calling  this  hearing 
and  I  will  be  brief. 

While  I  agree  with  the  general  premise  of  what  you  are  trying 
to  accomplish  here,  I  do  have  some  concerns  in  the  way  the  bill  is 
currently  drafted,  and  as  someone  who  has  audited  Federal  agen- 
cies and  had  to  prepare  some  of  these  documents  which  apparently 
you  are  going  to  add  to  the  yellow  book  or  whatever  here,  I  am  not 
sure  if  this  is  completely  thought  out  the  way  that  it  ought  to  be, 
and  I  am  kind  of  afraid  that  we  are  going  to  find  out  if  you  move 
ahead  with  this  language  that  we  might  have  some  things  jump 
out  at  us  that  we  are  not  aware  of  at  this  time.  So  I  am  looking 
forward  to  learning  more  about  this  issue  and  Ustening  to  the  dif- 
ferent witnesses  in  this  hearing. 

It  just  seems  to  me  that  I  have  been  hoping  that  we  could  move 
ahead  with  some  type  of  lobbying  reform  legislation  on  a  broader 
basis,  and  i^  seems  to  me  that  this  is  the  kind  of  an  issue  that 
maybe  would  be  better  dealt  with  in  the  context  of  a  lobbying  re- 
form bill  when  we  bring  that  whole  issue  into  focus  covering  all  the 
aspects  of  lobbying. 

But  as  I  have  told  you  I  think  earlier,  I  generally  agree  with 
what  you  are  trying  to  do  and  I  look  forward  to  trying  to  work  with 
you  to  address  some  of  the  concerns  that  I  have  as  we  go  through 
this  process  and  appreciate  you  calhng  the  hearing. 

Mr.  McIntosh.  Thank  you  very  much  Mr.  Peterson. 

Let  me  welcome  your  comments  on  the  provisions  and  your  ex- 
pertise in  terms  of  having  been  a  former  CPA.  As  the  leadership 
continually  reminds  me  and  my  freshmen  colleagues,  this  is  only 
the  beginning  of  the  process,  we  have  opportunities  to  make  adjust- 
ments along  the  way  and  I  would  very  much  welcome  those.  So 
thank  you  very,  very  much. 

Let  me  turn  now  to  Mr.  Fox,  the  vice  chsdrman  of  the  sub- 
committee. Do  you  have  an  opening  statement? 

Mr.  Fox.  Yes  I  do,  Mr.  Chairman.  I  appreciate  your  holding  these 
hearings  and  I  applaud  your  efforts  in  organizing  the  second  hear- 
ing on  the  lobbying  practices  of  nonprofit  groups  that  receive  Fed- 
eral grants. 

Clearly  the  right  to  petition  Government  to  redress  grievances  is 
a  precious  right  which  should  not  be  infringed.  Individuals  and  or- 
ganizations using  funds  from  the  private  sector  should  be  encour- 
aged to  engage  in  the  legislative  and  pohtical  process  without  fear 
of  regulation.  Yet  it  is  an  entirely  different  matter  to  employ  coer- 
cive power  of  the  Federal  Government  to  force  taxpayers  to  finance 
the  structure  of  organizations  which  lobby  Congress  or  other  Gov- 
ernment entities. 
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The  fundamental  principle  that  is  forcing  taxpayers  to  under- 
write advocacy  no  matter  what  political  dimension  we  speak  of  is 
unfair  and  I  believe  the  taxpayers  would  find  intolerable. 

Unfortunately,  federally  funded  advocacy  is  not  a  new  problem. 
Congress  recognized  the  potential  for  abuse  more  than  75  years  ago 
when  it  passed  a  law  that  prohibited  political  advocacy  through  the 
use  of  Federal  funds.  Unfortunately,  the  prohibition  as  written  was 
too  vague,  too  lenient,  and  too  weakly  enforced.  Put  simply,  present 
auditing  of  Federal  grants  by  the  Government  does  not  provide  the 
level  of  scrutiny  needed  to  root  out  abuse. 

Currently,  Federal  law  prohibits  the  use  of  Federal  funds  for  lob- 
bying, 18  U.S.  Code,  section  1913.  However,  Mr.  Chairman,  there 
is  no  clear  set  of  guidelines  as  to  specific  prohibited  practices. 

In  response,  my  colleagues.  Chairman  Mcintosh,  Mr.  Ehrlich, 
and  Mr.  Istook  have  introduced  forward-thinking  legislation  to 
remedy  this  problem  and  today's  hearing  is  of  utmost  importance 
to  me  and  those  gathered  to  further  investigate  the  ways  and 
means  of  solving  the  problem. 

In  regard  to  the  question  posed  by  the  gentleman  from  Cahfomia 
regarding  the  Government  looking  into  the  books  of  charities,  I 
think  we  should  look  to  only  the  problems  we  have  had  in  Penn- 
sylvania with  a  new  era  of  philanthropy  and  United  Way  nation- 
ally, where  we  have  had  the  problems  with  lack  of  oversight. 

So  I  think  that  the  greater  oversight  that  we  have  to  have  this 
legislation  would — woiild  be  able  to  address,  and  so  I  thank  the 
chairman  for  holding  these  hearings  and  look  forward  to  hearing 
from  the  witnesses. 

Thank  you  very  much. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Fox. 

Mr.  Kanjorski,  do  you  have  an  opening  statement? 

Mr.  Kanjorski.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  appreciate  that  we  are  at  a  time  of  change  here 
in  the  Congress,  potentially  in  the  country.  Some  people  call  it  rev- 
olution. In  terms  of  this  document,  it  would  indicate  to  me  it  may 
be  reaction  to  something  in  the  past  that  could  fall  under  a  cat- 
egory of  being  reaction.  I  am  not  as  conversant  ^vith  this  legisla- 
tion, perhaps  as  I  should  be,  but  having  gone  through  it  over  the 
last  several  days,  it  is  a  piece  of  legislation  that  literally  has  fright- 
ened me. 

I  cannot  conceive  the  legislators  of  the  United  States  who  are  un- 
derstanding of  the  American  Constitution  and  our  political  process 
in  an  attempt  to  solve  perhaps  a  little  area  that  is  getting  some 
abuse,  but  also  where  legislation  already  applies,  denjdng  the  right 
of  the  use  of  Federal  grant  money  for  lobbying  purposes,  make  an 
all-encompassing,  sweeping  piece  of  legislation  like  this. 

Perhaps  we  will  be  able  to  get  into  questions  with  counsel,  but 
I  would  think  almost  every  major  corporation  in  America  would  be 
barred  fi*om  talking  to  agencies,  Members  of  Congress,  and  mem- 
bers of  the  executive  branch  under  this  piece  of  legislation.  Inter- 
esting enough,  your  very  Republican  party  that  is  the  recipient  of 
millions  of  dollars  of  grant  money  to  hold  their  convention,  obvi- 
ously, could  not  talk  about  politics  at  their  convention  because  it 
would  be  considered  a  violation  of  this  statute. 
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I  think  I  wovild  be  pleased  because  the  National  Endowment  for 
Democracy  where  it  endows  the  AFL-CIO,  the  Chamber  of  Com- 
merce, the  Republican  party,  and  the  Democratic  party,  would  also 
be  barred  from  any  form  of  advocacy. 

And  if  I  remember  a  debate  most  recently  on  the  floor  by  one  of 
our  colleagues,  Mr.  Porter  Goss  of  Florida,  he  used  some  of  those 
fluids  to  go  down  and  compile  a  report  on  Haiti  and  then  came 
back  to  the  Congress,  and  in  a  very  strong  advocatory  way,  indi- 
cated there  was  not  a  fair  and  proper  election  in  Haiti  in  lus  find- 
ing, obviously,  the  use  of  Federal  funds  disbursed  through  the  Na- 
tional Endowment  for  Democracy  and  the  Republican  Institute  that 
paid  the  way  to  accomplish  that  end. 

If  you  are  serious  and  this  committee  is  serious,  as  a  Member  of 
this  side  of  the  aisle,  I  would  like  to  work  on  constructive  legisla- 
tion to  accomplish  what  yoiu*  purposes  are.  I  tend  to  join  my  friend, 
Mr.  Peterson,  in  saying  that  lobbying  reform  probably  is  the  correct 
vehicle.  And  I  would  go  one  step  further,  that  rather  than  finding 
out  and  having  reams  of  material,  electronically  and  in  paperwork, 
submitted  to  Government  in  some  sort  of  intelligence  form,  to  keep 
track  of  what  people  are  talking  about  and  thinking  about,  it  would 
be  more  in  tune  with  the  American  process  to  have  disclosiu-e  and 
accounting,  and  then  let  in  a  free  system  the  electorate  and  their 
elected  officials  determine  whether  or  not  there  is  improper  use. 

I  would  have  to  say  that  almost  every  major  corporation  that  I 
know  in  America  would  violate  this  because  they  are  recipients  of 
all  kinds  of  grants  fi*om  the  Defense  Department,  the  Chamber  of 
Commerce. 

We  talk  about  corporate  welfare,  and  I  think  this  act  would  put 
most  of  them  out  of  business,  because  I  know  that  they  are  in  con- 
tact with  almost  every  Member  of  Congress  on  a  regular  basis  in 
encouraging  their  grant  or  the  program  under  which  they  receive 
their  grant  fi-om,  and  that  would,  obviously,  violate  this  suggested 
legislation. 

So  I  would  just  suggest  that  if  we  have  a  problem,  and  I  think 
we  do  have  some  abuse  in  the  area,  that  we  honestly  settle  down 
in  a  bipartisan  way  with  some  respect  to  the  first  amendment  to 
the  Constitution  of  the  United  States,  and  draft  a  piece  of  legisla- 
tion or  work  on  the  lobb3dng  reform  bill  to  accompHsh  the  purposes, 
obviously  of  yourself  and  the  drafters  of  this  legislation,  but  not  to 
create  a  Gestapo  state  where,  literally,  a  husband  and  wife  would 
have  to  file  a  written  report  as  to  what  they  talked  about  in  their 
home  or  in  their  bedroom  if  it  had  anything  to  do  with  political  ad- 
vocacy or  position  if  one  of  them  were  receiving  or  working  for  an 
entity  that  received  a  Federal  grant  of  the  United  States.  I  find 
that  unacceptable,  and  not  only  unacceptable,  but  reprehensible. 

Mr.  McIntosh.  Thank  you,  Mr.  Kanjorski.  I  will  gladly  look  for- 
ward to  working  with  you  on  this  issue  and  welcome  your  input 
into  the  legislation. 

Let  me  turn  now  to  Mr.  Gutknecht  of  Minnesota. 

Mr.  Gutknecht.  Well,  thank  you  Mr.  Chairman.  I  was  not  going 
to  say  anything,  but  afl«r  some  of  the  discussion  we  heard  earlier, 
I  do  want  to  make  a  comment  and  particularly  as  it  relates  to  the 
gentleman  fi*om  California  and  his  comment,  that  he  was  shocked 
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that  you  would  want  to  know  more  about  how  taxpayer  funds  were 
being  spent  by  some  of  these  groups. 

Personally,  I  would  be  shocked  if  we  didn't  ask  about  how  some 
of  these  funds  are  being  spent.  I  think  the  issue  that  we  are  really, 
ultimately  going  to  get  down  to  is  more  disclosure.  I  was  surprised 
to  learn  that  $39  billion  in  taxpayer  money  is  going  to  groups  that 
turn  around  and  spend  at  least  some  of  that  money  or,  as  was  said 
earlier,  this  money  is  fungible  and  ultimately  the  groups  come  back 
and  ask  for  more  and  more  of  taxpayers'  money. 

I  don't  think  we  are  particularly  interested  in  what  people  talk 
about  in  the  privacy  of  their  homes  or  their  bedrooms,  but  I  do 
think  when  people  come  up  here  to  Capitol  Hill  to  ask  for  more 
funds  for  one  project  or  the  other,  I  think  it  is  legitimate  for  us  to 
know  exactly  how  much  of  that  is  being  underwritten  by  the  tax- 
payers of  the  United  States  of  America.  So  I  think  these  hearings 
are  good. 

I  hope  that  we  can  work  together  in  a  bipartisan  method  and  ul- 
timately come  to  some  kind  of  conclusion  that  we  can  all  live  with. 
But  I  think,  ultimately,  the  taxpayers  do  expect  to  know  that  they 
are  not  seeing  their  tax  dollars  used  just  to  turn  around  and  advo- 
cate for  more  and  more  tax  money.  And  I  think  that  has  been  part 
of  the  problem  around  Congress  for  a  long  time. 

I  think  the  message  that  should  be  coming  out  of  this  Congress, 
once  again,  is  that  the  status  quo  doesn't  live  here  anyiaore,  that 
we  want  change,  that  we  don't  want  to  see  this  kind  of  thing  go 
on  forever  and  ever.  So  I  admire  you  for  introducing  this  legisla- 
tion. 

I  look  forward  to  more  hearings  and,  as  I  say,  hopefully  we  can 
work  together  on  a  bipartisan  basis. 

Mr.  McIntosh.  Thank  you,  Mr.  Gutknecht. 

Mr.  Waxman. 

Mr.  Waxman.  Thank  you,  Mr.  Chairman.  If  we  are  going  to  work 
on  this  legislation,  we  ought  to  think  through  the  details  because 
the  devil  is  in  the  details.  None  of  us  here  would  say  that  tax- 
payers' money  should  be  used  for  lobbying.  Taxpayers'  money 
should  be  used  for  the  purpose  to  which  it  is  being  granted  and 
only  for  that  purpose.  But  I  think  there  are  a  lot  of  details  with 
this  legislation  that  are  pretty  scary. 

Are  we  going  to  say  to  somebody  who  gets  a  grant,  an  artist,  let's 
say,  who  gets  a  grant  to  do  a  painting  of  a  Republican  chairman 
of  a  committee  to  hang  on  the  wall  that  that  artist  can't  go  out  and 
use  his  own  money  to  lobby  against  abortions?  That  may  be  the  ef- 
fect of  this  legislation. 

Are  we  going  to  say  that  a  small  group  that  has  some  grant  for 
one  purpose  but  has  its  own  money  for  other  purposes  can't  use  its 
own  money  for  its  own  legitimate  constitutionally  protected  pur- 
poses of  trying  to  influence  public  opinion? 

Well,  this  legislation  says  you  cannot  engage  in  propaganda.  Boy, 
that  sounds  like  something  the  Soviet  Union  would  talk  about 
when  they  talk  about  propaganda  or — I  forgot  the  term.  They  used 
to  have  an  all  purpose  term  for  which  they  imprisoned  people.  It 
is  so  vague.  You  don't  want  vague  laws  because  vague  laws  become 
ex  post  facto  and  become  arbitrary.  You  want  clear  laws.  People 
should  know  what  is  to  be  expected  of  them. 
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And  then  the  third  thing  that  I  worry  about  is  what  role  is  Gov- 
ernment going  to  play?  Mr.  Fox,  you  indicated  those  charities  that 
turned  out  to  be  really  bad  actors  are  really  quite  outrageous.  Do 
you  think  the  Government  should  have  been  in  there  monitoring 
their  every  move  and  that  would  have  kept  them  honest?  Maybe. 
But  I  hear  a  lot  of  talk  from  a  lot  of  Members  that  we  don't  want 
more  Government  intrusion. 

I  am  not  sure  Government  could  have  done  the  job  and  I  am  in- 
terested in  hearing  some  ideas  in  that  regard.  But  then  you  can 
have  everybody  file  something  with  somebody  in  Government  be- 
cause you  have  got  to  keep  track  of  whether  they  have  actually 
spent  more  than  20  percent  or  less  than  20  percent  of  their  own 
funds.  No  one  is  arguing  about  the  funds  for  which  they  got  money 
from  the  Government,  but  their  own  funds.  So  they  have  got  to  file 
with  some  Government  agency  with  a  whole  bunch  of  bureaucrats 
pouring  over  their  books  whether  they  have  exceeded  that  20  per- 
cent or  were  under  the  20  percent,  and  whether  their  rights  to  peti- 
tion the  government  should  be  curtailed  or  not. 

All  of  these  things  are  tough  questions  and  I  am  willing  to  work 
in  a  bipartisan  way  to  see  if  we  can  narrow  it  all  down. 

I  must  tell  you  what  bothers  me  is  this  isn't  something  we  are 
going  to  have  a  lot  of  time  to  discuss  because  it  is  on  the  House 
floor  next  Tuesday  or  Wednesday.  I  don't  think  this  bill  has  been 
thought  through.  I  think  the  ramifications  of  it  could  be  monu- 
mental and  I  can't  see  how  any  conservative  would  want  it  if  it 
means  more  Government  intrusion,  more  Government  bureaucracy, 
and  less  personal  freedom. 

So  those  are  the  caveats  I  raise.  And  I  am  interested  in  hearing 
from  our  witnesses  who  are  so  patiently  sitting  and  waiting  until 
we  all  finish  with  our  pontifications  to  give  their  views.  But  I  think 
there  are  a  lot  of  details  that  have  to  be  thought  through  very  care- 
fully and  I  want  to  work  on  that  with  you  if  we  have  time  before 
something  is  passed  without  examining  it — with  the  thoroughness 
that  it  deserves. 

And  then  the  last  point  I  want  to  raise  is  we  only  deal  with 
grants.  What  about  those  defense  contractors  that  get  huge 
amounts  of  Grovemment  money  and  then  use  their,  presumably, 
own  private  dollars  to  lobby  us  for  more  money  to  spend?  They 
don't  seem  to  be  covered  if  it  is  a  defense  contract.  And  of  course 
if  the  business  is  huge  enough,  that  20  percent  limit  means  noth- 
ing. They  don't  spend — 20  percent  of  millions  of  dollars  is  a  lot  dif- 
ferent than  20  percent  of  thousands  of  dollars.  So  they  won't  have 
any  problem  having  the  complete  freedom  to  lobby  where  a  small 
group  would  be  prohibited. 

So  these  are  questions  I  raise.  I  think  they  are  legitimate  ques- 
tions. Don't  pass  them  over  too  quickly  because  we  are  talking 
about  a  fundamental  right  in  this  country  whether  you  are  a  con- 
servative or  a  liberal  and  that  is  to  petition  your  elected  officials, 
try  to  influence  public  opinion,  try  to  enact  policies  that  you  strong- 
ly believe  are  right,  whether  someone  else  agrees  with  you  or  not. 
Don't  curtail  the  marketplace  of  ideas  by  Government  intimidation 
of  any  sort. 

Thank  you. 

Mr.  McIntosh.  Would  the  gentleman  yield? 
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Mr.  Waxman.  Certainly,  I  would. 

Mr.  McIntosh.  Could  I  quote  you  on  the  need  to  restrain  govern- 
ment oversight  in  some  of  our  debates  on  regulatory  issues? 

Mr.  Waxman.  Any  time  you  want  to  quote  me,  you  would  be 
probably  saying  some  pretty  wise  things. 

Mr.  McIntosh.  Thank  you,  Mr.  Waxman. 

I  think  we  have  time  for  at  least  one  more  opening  statement, 
maybe  two. 

Mr.  Tate,  do  you  have  an  opening  statement? 

Mr.  Tate.  Yes,  I  do,  Mr.  Chairman.  And  I  too,  would  like  to  add 
my  thanks  for  you  taking  a  lead  on  this  issue. 

The  last  gentleman  from  Cahfomia  spoke  that  this  hadn't  been 
thought  through.  I  guess  the  question  I  have  is  the  fact  that  we 
are  subsidizing  welfare  basically  for  lobbjdsts  is  really  something 
that  hasn't  been  well  thought  out  in  the  first  place.  We  shouldn't 
be  doing  this. 

And  as  I  talk  to  people  back  home,  I  mean,  they  are  shocked, 
they  are  outraged,  they  are  mad  at  the  fact  when  they  find  out  that 
their  tax  dollars  are  being  used,  whether  it  be  directly  in  some  in- 
stances or  indirectly  to  subsidize,  whether  it  be  the  Nature  Conser- 
vancy, whether  it  be  the  U.S.  Chamber  of  Commerce,  whether  it 
be  the  American  Bar  Association,  in  staging  a  rally  in  opposition 
to  the  flag  desecration  amendment.  Whether  you  are  for  or  against 
it,  that  is  not  the  issue,  the  fact  that  they  were  using  money  to  go 
out  there  and  do  those  things. 

And  my  argument  against  this  is  not  ideological  or  poHtical  or 
anything  else.  It  is  time  to  open  the  books.  It  is  time  to  shine  some 
Ught  in  there.  What  I  have  heard  from  the  people  at  home,  it  is 
time  to  open  this  place  up. 

Now,  there  are  a  couple  of  arguments  regarding  free  speech. 
That  frustrates  me  because  it  is  really  not  free  if  the  taxpayers  are 
paying  for  it.  I  mean,  that  is,  the  definition  of  free  is  when  I  don't 
pay  for  it.  I  am  paying  for  it  whether  I  like  it  or  I  don't.  And  there 
is  something  wrong  with  that. 

The  gentleman  also  brought  up  the  corporations  and  defense  con- 
tractors. I  would  like  to  show  all  the  regulations  that  they  have  to 
go  through  right  now.  If  we  want  to  apply  those  all  over  to  grant- 
ees, maybe  we  should  think  about  that.  But  this  is  what  they  al- 
ready have  to  go  through.  And  all  the  books  are  already  open  and 
they  already  have  to  fill  out  these  things. 

There  is  very  little  oversight  whatsoever  on  these  grantees  and 
it  is  time  to  shine  some  light.  It  is  time  to  end  Government  welfare, 
taxpayer-funded  lobb3dng  or  subsidizing  of  lobbyists.  It  is  time  for 
it  to  end  and  I  look  forward  to  moving  this  particular  bill  along  and 
look  forward  to  the  debate  next  week. 

Mr.  McIntosh.  Thank  you,  Mr.  Tate. 

Ms.  Slaughter,  do  you  have  an  opening  statement? 

Ms.  Slaughter.  Thank  you,  Mr.  Chairman. 

I  too  am  tied  up  with  the  Waco  hearings  and  can  only  be  here 
briefly,  but  I  am  absolutely  baffled  by  this  legislation.  In  the  first 
place,  I  am  almost  certain  it  is  unconstitutional.  In  the  second 
place,  it  is  certainly  apparent  to  me  that  you  only  want  to  shut  up 
people  you  don't  want  to  hear  from.  In  the  third  place,  since  I  have 
been  on  this  committee  this  year,  I  have  never  in  my  life  seen  a 
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group  of  people  who  wanted  to  both  get  rid  of  regulation  and  ex- 
pensive oversight  and  now  lard  it  on  the  way  you  have. 

I  have  never — every  time  we  have  a  bill  in  here,  it  has  got  some- 
thing, everybody  has  got  to  stop  doing  this,  and  prove  it  10  ways. 
Now  we  talk  about  the  defense  contractors  lobby.  Well,  last  year 
McDonnell  Douglas  or  the  year  before  last,  out  of  the  goodness  of 
their  heart,  they  Uve  completely  on  Federal  money,  sent  us  a  great 
portrait  of  a  C-17  which  none  of  us  needed  which  I  am  fairly  sure 
they  paid  for  with  Federal  money  because  that  is  all  they  have. 

If  you  want  to  talk  about  things  like  that,  or  if  you  want  to  talk 
about  the  independent  expenditures  on  television  to  influence  Con- 
gress, I  would  be  happy  to  talk  about  that. 

I  read  just  this  morning  that  $5  million  has  already  been  pledged 
by  the  top  CEO's  in  the  country  for  a  television  barrage  on  the  bal- 
anced budget.  If  we  are  going  to  talk  about  those  kinds  of  outside 
influences  on  Congress,  and  if  we  are  going  to  get  to  the  point 
where  people  who  are  nonprofits  can't  talk  to  us  but  only  people 
who  have  huge  amoiuits  of  money  can,  I  frankly  don't  think  that 
is  going  to  pass  muster  in  the  United  States. 

This  bill  needs  a  lot  of  work,  Mr.  Chairman,  a  lot  of  work.  Frank- 
ly, I  agree  with  Mr.  Peterson,  that  this  should  be  done  in  the  con- 
text of  lobbying  reform,  not  just  plucked  out  slapped  on  these 
people. 

Frankly,  if  we  had  not  heard  from  the  people  who  say  meat  in- 
spection and  poultry  inspection  are  important,  we  wouldn't  have 
been  able  to  stop  a  tragedy  in  the  Congress  this  year.  And  to  shut 
those  people  up  and  not  let  them  come  here  and  talk  seems  to  be 
un-American  on  the  face  of  it,  and  I  really  oppose  this  legislation. 

Mr.  McIntosh.  Would  the  gentlelady  yield  for  one  statement? 

Ms.  Slaughter.  I  yield. 

Mr.  McIntosh.  Let  me  reassure  you,  and  as  Mr.  Kanjorski  point- 
ed out,  this  would  apply  to  a  lot  of  corporate  America  who  receive 
Government  grants.  It  is  definitely  not  our  intent  to  single  out  one 
point  of  view. 

Ms.  Slaughter.  Well,  how  happy  is  corporate  America  if  we  are 
going  to  have  to  go  through  all  the  bookkeeping  they  are  going  to 
have  to  go  through  if  they  come  down  here  and  talk  to  somebody 
even  if — let's  say,  a  CEO  from  my  district  comes  down  and  meets 
with  me,  he  is  going  to  have  to  prove  to  you  that  that  trip  did  not 
come  out  of  any  Federal  money  that  he  has  received,  correct? 

Mr.  McIntosh.  Actually 

Ms.  Slaughter.  And  somebody  is  going  to  have  to  monitor  that, 
Mr.  Mcintosh. 

Mr.  McIntosh.  The  easiest  thing  for  them  to  do  is  to  say  we 
don't  take  Federal  money,  we  won't  take  these  taxpayer  grants. 

Ms.  Slaughter.  What  about  universities?  Let's  talk  about  uni- 
versities where  an  awful  lot  of  the  medical  research  and  scientific 
research  is  being  done  for  the  country.  You  want  them  not  to  take 
the  grants  so  that  they  wouldn't  have  to  account  for  it  and  they 
won't  have  to  do  the  bookkeeping? 

Mr.  McIntosh.  Frankly,  I  would  be  happy  if  those  groups  stop 
lobbying.  But  we  do  have  an  exception. 

Ms.  Slaughter.  Do  you  want  them  to  stop  lobb5dng  or  stop  tak- 
ing the  money? 
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Mr.  McIntosh.  Frankly,  in  that  case,  I  would  like  to  see  them 
continue  the  research  and  stop  the  lobbying.  But  we  also  have  pro- 
vided that  they  can  spend  up  to  5  percent  of  their  receipts  to  en- 
gage in  lobbying. 

Ms.  Slaughter.  Could  the  president  of  the  University  of  Roch- 
ester come  to  see  me  on  an  issue  of  any  importance  and  not — not 
having  anything  to  do  with  his  grants — and  not  have  to  prove  to 
you  or  to  the  satisfaction  of  whoever  this  monitor  is  of  this  money, 
that  he  did  not  spend  a  dime  of  Federal  money  to  come  down  here? 

Mr,  McIntosh.  I  think  that  is  appropriate.  I  think  if  he  is  going 
to  come  and  lobby  you,  particularly  if  he  is  asking  for  more  Federal 
money,  that  he  should  indicate  to  people  that  he  hasn't  spent  Fed- 
eral money  to  do  so. 

Ms.  Slaughter.  And  how  is  he  going  to  indicate  this? 

Mr.  McIntosh.  Reporting  to  the  agency  that  gave  him  the  grant. 

Ms.  Slaughter.  Every  time  he  comes — every  time  I  talk  with 
them,  they  have  to  report  to  the  agency  that  gave  him  a  grant  that 
in  no  time 

Mr.  McIntosh.  No.  At  the  end  of  the  year,  he  signifies  that  he 
hasn't  used  Federal  money  in  order  to  lobby. 

Ms.  Slaughter.  You  don't  see  this  as  an  extra  layer  of  bureauc- 
racy or  government  on  your  back? 

Mr.  McIntosh.  Well,  as  Mr.  Tate  pointed  out,  they  are  supposed 
to  be  reporting  this  an5rway,  if  they  are  a  charitable  organization. 

Ms.  Slaughter.  Well,  if  you  have  the  reports  on  McDonnell 
Douglas,  I  would  like  to  know  how  much  of  that  money  they  spent 
on  sending  all  of  us  a  great  picture  of  the  C-17,  which  I  could  have 
done  without? 

Mr.  McIntosh.  I  agree  we  should  know  that.  Let  me  at  this 
point  recess  the  subcommittee.  I  appreciate  the  witnesses  who  are 
Members  and  extremely  busy  in  doing  this. 

Mrs.  Meek,  do  you  have  an  opening  statement  when  we  come 
back? 

Mrs.  Meek.  Yes. 

Mr.  McIntosh.  Let  me  ask  unanimous  consent  that  we  hear 
Mrs.  Meek's  statement  and  then  proceed  immediately  to  the  panel. 

Seeing  no  objection,  that  is  what  we  will  do  5  minutes  after  the 
last  vote. 

[Recess.] 

Mr.  Fox  [presiding].  The  subcommittee  will  reconvene. 

I  will  call  on  Mrs.  Collins,  the  ranking  member  of  the  full  com- 
mittee, for  an  opening  statement. 

Mrs.  Collins.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  the  policies  of  the  new  Republican  majority  in  the 
House  are  failing  with  the  American  public.  Whether  it  is  cutting 
Medicare  for  senior  citizens,  eliminating  the  School  Lunch  Program 
for  children  in  order  to  help  pay  for  a  tax  break  for  the  rich,  or  de- 
rail new  inspection  programs  to  detect  the  deadly  E  coli  bacteria 
in  meat,  the  American  public  has  said  no,  no,  no  again. 

Losing  the  battle  for  public  support,  the  Republican  majority  has 
now  turned  its  attention  to  silencing  the  voices  of  their  political  op- 
ponents. That  is  what  this  hearing  and  this  amendment  included 
in  the  Labor-HHS  appropriations  bill  are  all  about,  silencing  the 
opposition. 
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The  proponents  of  these  new  restrictions  say  they  simply  do  not 
believe  that  the  taxpayers  should  have  to  subsidize  the  political  ac- 
tivities of  those  who  receive  Federal  grants.  Who  does?  Since  1979, 
virtually  every  appropriations  bill  has  contained  language  prohibit- 
ing Federal  grantees  from  using  grant  funds  to  engage  in  political 
advocacy. 

Instead,  the  only  new  policy  being  advocated  by  the  chairman 
and  our  colleagues,  Mr.  Istook  and  Mr.  Ehrlich,  is  a  restriction  they 
would  place  on  political  activities  that  an  organization  pays  for 
with  its  own  privately  generated  money. 

Proponents  cite  Thomas  Jefferson  in  support  of  their  radical  pro- 
posal: 'To  compel  a  man  to  furnish  funds  for  the  propagation  of 
ideas  he  disbelieves  and  abhors  is  sinful  and  tyrannical." 

Now  this  quotation  does  not  even  apply  to  the  situation  that  the 
proponents  say  they  want  to  cure.  No  taxpayer  is  being  compelled 
to  provide  fimds  so  that  groups  he  or  she  disagrees  with  can  en- 
gage in  political  advocacy.  No  taxpayer  fiinds  can  now  nor  ever 
should  be  allowed  to  be  used  for  poUtical  advocacy. 

However,  Jefferson  and  every  other  American  should  agree  that 
it  is  truly  sinful  and  tyrannical  to  suggest  that  anyone  should  be 
prohibited  by  law  from  using  their  own  money  to  engage  in  public 
debate  on  issues  of  public  concern.  This  proposal  runs  totally 
counter  to  our  coiuitry's  long  history  of  protecting  political  speech. 

This  proposal  is  extreme,  and  it  is  also  unfair.  It  does  not  treat 
everyone  equally.  Under  the  proposal,  only  Federal  grant  recipients 
are  restricted  from  using  their  own  money  to  engage  in  poHtical  ad- 
vocacy. Defense  Eind  other  Government  contractors  would  be  able 
to  engage  freely  and  without  limitations  in  the  same  political  ac- 
tivities. 

At  the  first  hearing,  the  YMCA  said  this  proposal  would  stop 
them  from  being  able  to  talk  with  Senator  Hatch  about  the  need 
to  amend  the  block  grants  program  so  that  the  YMCA  could  receive 
funds  to  operate  after-school  programs  in  thousands  of  commu- 
nities across  the  country.  Does  this  sound  like  a  fair  pohcy?  I  don't 
think  so. 

In  contrast.  General  D5rnamics  and  all  the  other  defense  contrac- 
tors can  lobby  Members  as  much  as  they  want.  They  can  entertain 
Members.  Sixty-eight  percent  of  General  Dynamics'  total  revenue 
in  1993  were  attributable  to  the  $2.1  bilhon  in  defense  contracts  it 
got  that  year. 

Why  should  General  Dynamics  be  able  to  ask  Congress  to  fund 
a  new  purchase  of  fighter  planes  and  the  YMCA  be  prohibited  from 
asking  Congress  to  allow  it  to  continue  providing  after-school  serv- 
ices? This  is  simply  unfair  and  reveals  that  the  proponents  of  this 
poHcy  are  far  more  concerned  about  silencing  dissent  than  they  are 
about  protecting  the  taxpayer.  I  find  it  repugnant  and  offensive  to 
the  great  spirit  of  political  dissent  that  gave  birth  to  this  country 
and  has  been  the  hallmark  of  our  greatness. 

I  would  like  to  ask,  Mr.  Chairman,  that  two  letters  be  inserted 
into  the  record.  In  these  letters,  David  Cole  a  professor  of  constitu- 
tional law  at  the  Georgetown  University  Law  Center,  argues  that 
the  Istook  £imendment  is  unconstitutional. 

In  addition,  I  would  like  to  include  in  the  record  an  article  by 
LesUe  Lenkowski,  president  of  the  Hudson  Institute,  an  organiza- 
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tion  with  which  the  chairman  was  once  associated.  That  article  re- 
cently appeared  in  the  Chronicle  of  Philanthropy.  In  this  article, 
Mr.  Lenkowski  criticizes  the  Istook  proposal  to  restrict  pohtical  ad- 
vocacy of  Federal  grant  recipients. 

Finally,  I  would  like  to  also  include  in  the  record  a  memo  from 
the  American  Law  Division  of  the  Library  of  Congress's  Congres- 
sional Research  Service  which  questions  the  constitutionality  of  the 
Istook  amendment. 

I  thank  you  for  yielding,  Mr.  Chairman,  and  3deld  back  the  bal- 
ance of  my  time. 

[Note. — ^The  memo  from  American  Law  Division  was  not  avail- 
able at  the  time  of  press.] 

[The  docximents  referred  to  follow:] 
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l£SUE  UWKOWSKY 

Advocacy  Debate: 
an  Unrewarding 
Summer  Sequel 

J\J3s  AS  BhUywocd'e  eummer  aeqa^ 
readi  the  movid  t^ieateis,  Wd^bld^- 
ton  la  witnessing  a  r^Iay  of  a  d^jate 
over  nan-profit  political  adjvitfes  that 
first  fiared  more  than  a  Asc9d&  a^o. 

la  the  eezly  1980s,  the  ttxHm.  was 
driven  mogtly  by  Prewdect  Reagan's  Of- 
fice of  Managem^t  and  Biidg^  TWay 
CoDgre6«  id  taldng  the  lead. 

In  the  Rdai:an  era,  the  script  totallod- 
trying  to  limit  ths  wayB  that  non-pfrofit 
oggaiHgatfoas  oo^Jd  use  fed:^  moody 
to  conduct  political  advocacy.  Now  the 
effist  is  also  directed  at  tbd  priTat9  fii^H 
port  received  l>y  federal  grantees. 

During  tbo  Eesflfan  years,  leadere  of 
the  noii-profifc  world  protested  ^peedi^y 
and  ctztrngly,  charging  tl^  the  pro- 
poeed  changes  struck  at  their  most  Au> 
dameintal  interests.  They  are  doing  the 
same  in  the  Gingrich  era, 

Yet»  like  most  seqpfis,  thl£  one  is  like- 
ly to  be  far  lees  rewaidlng  than  tho  ori^ 
inal—^sc^  perhaps,  ht  those  groops 
oa  both  sides  who  wfll  vsd  th«  coatzvvar 
^.to  raise  money  and  recruit  new  loem* 
hers. 

Tliat  is  not  because  the  charges  and 
oouaterc2i3rg?ee  lack  merit  lb  |he  oan^ 
trary,  one  of  the  few  matters  Bvery^ma 
agrees  on  is  that  non-profit  gnmps  that 
receive  fcdezvil  grants  engage  in  poUtl< 
cal  advocacy.  1^  real  dispotes  oteovor 
whether  they  dtould  and  how  to  lAug 
them. 

Congresaional  conservative  beHcve 
Mfh.  p<^itical  activity  hj  federally  sujh 
ported  non<^>roflt  groups  is  wiong  sad 
amounts  to  requiring  the  tazpeyer  to 
Buhsidixa  political  riews  with  which 
the^y  might  disagree.  Moreover,  they  ar* 
gCKs,  because  government  grants  can 
firo  n^  other  revenue,  tighter  limits 
dioold  also  be  placed  on  how  those 
groups  use  private  contrlbotioDB.  '£> 
deed,  some  have  called  fbr  prohibitzckg 
federal  grantees  fiom  lobbying  altogeith- 
er.  reeardless  of  who  pays  tiw  oosi 


binders  of  non-ptx)fit  organiaations 
it^ly  that  political  advocacy  is  oftea  aa 
important  tool  for  en  organization  to 
adUeve  its  mjssioti.  Pifevoating  the  nae 
of  private  donationfl  for  such  purposes 
not  only  hampeia  an  organization's  abil- 
ity to  succeed,  but  also  restricts  the  Con- 
stitational  rigiils  of  Individuals  to  Join 
together  in  behalf  rfa  parilcalar  cause, 
Mweover,  they  daim,  there  is  no  evi- 
dence that  non-prc^  groups  are  actual- 
ly using  federal  dollars  ibr  political  ao- 
tlvittes,  whidi  is  already  pK*ibited  by* 

Hearings  by  a  House  subcommittee 
have  tried  to  uncover  what  is  i^ally  go- 
ing on.  However,  what  makes  this  se* 
qud  lOcdy  to  be  80  unrewarding  is  that 
even  after  the  "facts"  are  aicerteined,  a 
satlflfiLctoccy  resolution  will  be  hard  to 
oomeby. 

That  is  partly  because  of  Qie  difficulqr 
of  defining  "political  advocacy.*  A  bill 
that  is  ayw  behig  pushed  by  Republican 
Congressanen  Hobert  L.  EhrUch,  Jr.,  Bp> 
nest  J.  Istook,  Jr.,  and  David  M.  Mdn- 
tceb  would  adopt  tibe  same  definition  of 
advocacy  that  the  Intemsl  Revenue 
Service  now  uses  to  limit  the  ways  in 
Coni^rmtd  on  Pant  45 
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Continued  from  Poet  43 
''tolch  federal  grwai  rtcapfentg  ostn 
tnfloiajce  fegklatjon  ruid  elections. 
tho  hill  -would  &qfani  tbo  «etivi- 
tdea  OTvertd  by  liie  litdtaiions  to 
include,  far  eiampla,  influeudn* 

Wtat  the  draftera  of  tha  legisla- 
tion are  ignoring  la  that  even 
though  tha  LEj.  has  spent  nearly 
two  decades  tcying  to  refine  iiui 
lobbying  rules,  tha  carrwt  staa- 
ds«lg  fcavB  enough  room  to  marth 
an  army  of  lobbyists  throw^ 

FOB  E^Aicpui,  an  orgOJuzaidon 
fa  considered  to  be  lobbying 
if  it  provides  ansoUdted  ad- 
vice to  a  member  of  Congress.  Bat 
to  *M^  *ny  problems,  aH  a  gyoup 
has  to  do  Is  g^  tb«  roember  of  C«a* 
greaa  to  aak  fi>r  help;  all  of  a  sadden 
lobbying  la  trangfoTTafid  iirfo  mere* 
ly  providing  advice  or  technical  aa- 
sjgtancft  Bazxing  the  unlijc«ly 
prospect  </a  tlgiiterdfifiiiltlm,  few 
Don-profit  grocqn  .will  hav9  to 
ohai^  their  acthities  vaxk  aa  a 
RsoHofsnchabtlL 

/Hie  ^Trt  to  hnpos«  limits  on  tii0 
VB9  of  prtvatQ  fiuuis  b  fipt  fa>  ba 
eqoally  probkinatic 

A  limited  preoedent  &r  itoposiofp 
restdctiaaa  on  the  privately  A- 
Daacad  e£Ebtt9  of  noQ^pn?^  gnxzps 
does  &A^  llie  Supreme  Court 
xiikd  in  Rugi  V.  SuHuxm  that  the 
|DV«iioi«nt  has  iib9  kgal  aotbtf^ 
ity  to  restrict  what  recipients  of 
fanmly-ptanntng-  grants  coold  Say 
about  abortzOQ  hi  programs  fi- 
nanced with  federal  money.  But 
whether  a  raetrlction  on  an  activi- 
ty that  la  dearly  protected  by  the 
Constitution — ^political  advoca- 
cy— win  alao  Cit&Dd  up  to  a  Consti- 
totiooal  fhalleggft  remains  to  be 
tMSted. 

In  any  event,  experts  hi  d^arity 
law  win  almost  certainly  be  able  to 
identify  wayo  by  which  otherwiso 
Qnaffiliat«d  non-proSt  BTrmps, 
v>eoa  at  whk^  iec«lva  fiideral 
(raiitQ  andotho-a  otwinA  do  not, 
caalegallj  wcric  in  ♦»'^<^«T^^ 

CoBseqaantly,  even  ifthemeaa- 
mies  currently  being  considerad  in 
Congress  are  enacted,  the  moat 
Utely  result  vrffl  be  ■  italemato. 


ConservatiTCg  will  feel  they 
have  doD«  something  to  M*^und 
the  left,"  but  few  on  the  leA  »{«  apt 
to  noU«  much  diferenca  even  if 
the  new  lestrictioM  are  pat  into 
effbct, 

NoiH>nifit  groups  woold  hare 
to  behave  more  cautioualy,  bat 
Biey  would  stiH  be  ebla  to  under- 
take considerable  political  advoca- 
cy even  if  they  were  federal  gr««t- 
eca  In  place  of  w{\at  we  have 
DOW — broad  Uniita  oa  a  looeely  <fe- 
fined  set  of  acdvitie*— non-profil 
groupe  that  reterva  fe^ral  gr»nt< 
(sodh  e$  my  own)  wouH  fece 
tightor  restrictjon*.  But  it  weijJd 
8^  be  unclear  what  Idndx  of  activ- 
ities were  afibcted. 

APiX  ocMFLsa  WAT  exists  to 
deal  with  uiy  problem  of 
pofilical  advocwy  by  &der- 
al-jjrant  recipients. 

For  nearly  76  years,  laws  have 
been  on  the  bcofas  prohibiting  tho 
nse  of  ffjranmmt  money  fra-  lob- 
bying. Mfafftng;  bowTTor,  ha«  beeA 
a  seidoos  attempt  to  en&roe  them, 
Eath^  than  oe^ilin^  a  new  Mt  of 
Umhs,  Congress  should  employ  its 
Oversight  and  apjwx^prlptioM  pow- 
Q3  to  insure  that  the  existing  rui«a 
are  obeyed. 

It  sbiidd,  hx  other  words,  ptxt  tha 
obus  on  the  eooroe  of  the  f\md&-^ 
not  on  ^  i^dplant  While  that 
win  not  preyant  a  grantee  fiwn  itt- 
ing  pdvate  resoureas  fcr  political 
advocator,  it  vfH,  to  th^  extent  poa- 
sible,  stop  the  kind  of  spending 
most  Ajoerlcans  deem  inaiqiropri- 
8t«.  Ilia  best  way  to  avoid  mteun 
cf  public  tanda  is  either  to  keep  a 
better  eye  on  them  or  eimply  no* 
provide  them  atalL 

Sodi  aa  approach  would  be  con- 
eUtant  with  a  &r  more  bnporbuit 
drama  a£&ctinf  th&'  rslationehlp 
between  (ovenunent  and  non- 
profit grmpe  being  ph^jW  out  eba- 
whera  oo  Capitol  EQU 


hi  Uying  to  balance  the  budget, 
the  Pr^Ident  and  Ocmgteo$  will  be 
cscamining  the  meritB  of  many  ftd- 
eral  granis  that  benefit  non-profit 
organixatioaa^-m^niey  that  was 
atyn/ved  in  some  cases  to  tfiiiea- 
dboe  politically  favored  btereat 
^iroupa.  Hie  bakles  over  the  HouM 
and  Senate  budget  leeoloticm^ 
and  the  spprcpriatians  bills  that 
carry  them  out,  pt««edt  an  extza(s<- 
dlsary  (^partonity  not  JQst  to  find 
new,  noQ-govemmental  we^  cf 
eolviog  long-pretsing  psoUemi, 
bat  also  to  lay  to  rest  the  debate 
over  lobbying  by  fedoal-giant  re- 
cipients. Eserlo^  changes  In  gov- 
ernrngnt  Support  Sx  non-profit 
greops  do  occur,  the  odds  are  good 
that  lobbying  the  federal  guvem* 
meat  win  become  much  le»  fiignif- 
tcant  than  It  ia  IXfw. 

It  is  this  debate,  not  the  oae  over 
jolitkal  advocacy,  oa  wfaii^  noo- 
;TOGt  groups  should  i)cas.  And 
rxthar  than  ectii«  like  old  9oldi«n 
fighting  the  provtous  war,  those 
aJiawrvallvw  in  Coogreee  ^Aifi 
want  to  revulatioguze  Anwriwin  so- 
dety  diould  ^  CO  aa  w^ 

Lt^LmkousMy  iaprtMentoffke 
RudttM  IrmtJiiiit  euid  a  regular 
tiontrUiator  to  tftesepagcs. 
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David  Ctlt 
Prvfaior  of  Law 

July  18.  1995 


The  Honorable  Bob  Livingston 
United  States  House  of  Representatives 
2406  Raybum  House  Office  Building 
Washington,  DC  20515 

Dear  Representative  Livingston: 

I  write  to  express  my  opinion  on  the  constitutionality  of  the  recent  proposal  by 
Congressmen  Istook,  Mcintosh,  and  Ehrlich  to  "Stop  Taxpayer  Funded  Political  Advocacy" 
(hereinafter  "Istook  bill").  1  am  a  professor  of  constitutional  law  at  Georgetown  University 
Law  Center.  I  have  written  on  the  subject  of  conditioning  federal  ftinds  on  speech  restrictions, 
and  have  litigated  several  cases  raising  these  issues. 

The  Istook  bill  is  constitutionally  flawed  in  numerous  respects,  most  fundamentally 
because  it  restricts  the  rights  of  all  federal  grantees  to  use  their  own  monev  to  engage  in  core 
First  Amendment  protected  activities,  including  public  debate  on  issues  of  public  concern, 
communication  with  elected  representatives,  and  litigation  against  the  government.  This 
condition  would  limit  the  political  freedoms  of  every  grantee,  from  a  local  YMCA  that 
received  federal  support  for  a  child  care  program,  to  a  scientist  who  received  NIH  funding  for 
a  medical  trial,  to  a  university  that  received  a  grant  for  scholarly  research,  to  a  Boys  and  Girls 
Club  that  obtained  federal  sponsorship  for  a  drug  prevention  program. 

The  proposed  bill  prohibits  federal  grantees  from  using  federal  funds  to  engage  in 
"political  advocacy,"  very  broadly  defined,  and  also  sharply  restricts  such  grantees'  use  of  their 
own  non-federal  money  to  engage  in  "political  advocacy."  Recipients  of  federal  grants  are 
barred  from  spending  any  more  than  5  percent  of  their  own  non-federal  monies  on  "political 
advocacy."   The  bill  defines  "grantees"  so  as  not  to  include  for-profit  government  conu-actors. 

In  brief,  this  bill  impermissibly  conditions  eligibility  for  federal  grants  on  surrendering 
the  right  to  engage  in  a  broad  range  of  political  speech  on  one's  own  time  £ind  with  private 
resources.  At  the  same  time,  it  permits  government  contractors  to  engage  freely  and  without 
limitation  in  the  same  political  activities.  Finally,  its  disclosure  requirements  violate  the  First 
Amendment  right  to  engage  in  anonymous  political  speech.  1  will  address  these  constiuitional 
infirmities  in  turn. 

1 
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I.  THE  BILL  IMPOSES  AN  UMCONSTITUTIONAL  CONDITION  ON 
GRANTEES'  EXERCISE  OF  SPEECH  RIGHTS  WITH  THEIR  OWN 
RESOURCES 

The  Istook  bill  amounts  to  a  classic  "unconstitutional  condition,"  because  it  seeks  to 
restrict  what  recipients  of  federal  funding  do  with  their  own  money  on  their  own  time.  In  Rust 
V.  Sullivan.  Ill  S.  Ct.  1759  (1991),  the  Supreme  Court  upheld  a  restriction  on  the  use  of 
federal  funds  appropriated  to  family  planning  clinics  under  Title  X.  In  upholding  that  program, 
however,  the  Court  expressly  distinguished  as  unconstitutional  situations  where  "the 
government  has  placed  a  condition  on  the  recipient  of  the  subsidy  rather  than  on  a  particular 
program  or  service,  thus  effectively  prohibiting  the  recipient  from  engaging  in  the  protected 
conduct  outside  the  scope  of  the  federally  funded  program."  1 1 1  S.  Ct.  at  1774  (original 
emphasis). 

Thus,  while  government  may  generally  regulate  the  use  of  government  funds,  it  may 
not  regulate  what  a  recipient  of  such  funds  does  with  non-government  resources.  In  FCC  v. 
League  of  Women  Voters.  468  U.S.  364,  402  (1984),  for  example,  the  Court  struck  down  a 
condition  that  public  television  stations  receiving  federal  funds  not  editorialize  with  any  of  their 
funds,  whether  federal  or  not.  See  also  Perrv  v.  Sindermann.  408  U.S.  593,  597-98  (1972). 
By  contrast,  the  Court  has  upheld  regulations  that  control^  only  the  use  of  government  funds. 
Rust  V.  Sullivan,  supra;  Regan  v.  Taxation  With  Representation .  461  U.S.  540,  546  (1983)  (no 
infringement  on  First  Amendment  rights  where  Congress  "has  simply  chosen  not  to  pay  for 
[plaintiffs]  lobbying").' 

The  Istook  bill  falls  squarely  on  the  unconstitutional  side  of  the  line  drawn  in  Rust  v. 
Sullivan.  The  bill's  restrictions  on  "political  advocacy"  are  not  limited  to  the  use  of  the  federal 
funds,  nor  to  the  particular  program  funded,  but  place  "a  condition  on  the  recipient  of  the 
subsidy."  Rust.  Ill  S.  Ct.  at  1774.  The  condition  imposed  is  sweeping  in  scope:  its 
prohibition  on  "political  advocacy"  extends  to  virtually  any  public  education,  litigation,  or 
lobbying  effort  designed  to  affect  the  outcome  of  a  government  decision.  The  First 
Amendment  is  designed  to  protect  the  freedom  of  the  citizenry  to  speak  out  on  matters  of 
public  concern,  to  use  the  courts,  and  to  communicate  with  their  elected  representatives. 


'  This  Term,  the  Supreme  Court  limited  even  this  aspect  of  Rust  v.  Sullivan,  holding  that 
the  government  may  control  the  content  of  the  speech  it  directly  funds  only  where  the 
government  is  speaking,  or  is  hiring  others  to  express  a  govertunental  message,  but  not  where 
a  funding  program  is  designed  to  support  a  diversity  of  private  expression.  Rosenberger  v. 
Rectors  and  Visitors  of  the  University  of  Virginia.  63  U.S.L.W.  4702,  4705-06  (U.S.  June  29, 
1995).  The  Istook  bill  applies  to  all  federal  grant  programs,  including  programs  to  support  the 
arts,  education,  humanities,  and  public  broadcasting,  which  under  Rosenberger  may  not  be 
subject  to  content-  and  viewpoint-based  restrictions. 


183 


Because  the  bill  limits  grantees'  rights  to  engage  in  core  First  Amendment  activities  on  their 
own  time  and  with  their  own  resources,  it  imposes  an  "unconstitutional  condition." 

The  bill  restricts  not  only  the  use  of  non-government  money  during  the  period  when  an 
individual  or  entity  actually  has  a  federal  grant,  but  also  restricts  the  use  of  private  money 
when  entities  are  receiving  no  federal  funds  whatsoever.  It  bars  any  applicant  which  has  spent 
more  than  five  percent  of  its  expenditures  on  "political  advocacy"  from  eligibility  for  federal 
funding  for  a  five-year  period.  Any  entity  or  person  that  contemplated  applying  for  a  federal 
grant  anytime  in  the  next  five  years  would  be  barred  from  devoting  any  more  than  five  percent 
of  its  entirelv  non-federallv-funded  expendittires  to  political  advocacy  today. 

The  bill's  "unconstitutional  conditions"  extend  still  further.  It  prohibits  grant  recipients 
from  entering  into  any  contract  with  or  disbursing  any  federal  funds  (or  any  more  than  5 
percent  of  its  own  non-federal  funds)  to  any  individual  or  entity  which  has  spent  more  than  15 
percent  of  its  expenditures  on  political  advocacy.  To  enforce  such  a  provision,  grantees  would 
have  to  inquire  into  the  political  practices  of  every  employee  and  independent  contractor  with 
whom  they  do  business.  This  bill  conditions  not  only  what  a  grantee  can  do  with  its  own  non- 
government money,  but  also  what  non-erantees  can  do  with  their  own  money.  An  artist, 
author,  or  physician  who  devotes  more  than  15  percent  of  his  expenditures  to  "political 
advocacy,"  for  example,  could  not  be  hired  by  a  federal  grant  recipient  to  do  work  on  a 
federally- funded  medical  pamphlet. 

n.  THE  BILL  DISCRIMINATES  AGAINST  GRANTEES  WHILE  PERMITTING 
CORPORATE  GOVERNMENT  CONTRACTORS  UNLIMITED  FREEDOM  TO 
ENGAGE  IN  POLITICAL  ADVOCACY 

The  Istook  bill  restricts  the  "political  advocacy"  of  all  government  grantees,  but  does 
not  restrict  the  "political  advocacy"  of  government  contractors.  Corporate  government 
contractors  remain  free  to  spend  unlimited  amounts  of  their  own  money  on  political  advocacy 
of  all  times.  Thus,  McDonnell-Douglas  would  be  free  to  engage  in  unlimited  political 
advocacy  uith  its  own  funds,  notwithstanding  substantial  government  contracts,  but  a  professor 
who  devotes  more  than  five  percent  of  her  expenditures  to  public  opposition  to  health  care 
reform  would  be  ineligible  to  receive  a  Fulbright  scholarship  for  the  next  five  years. 

By  treating  grantees  and  contractors  differently  with  respect  to  their  freedom  to  engage 
in  First  Amendment  protected  activity,  the  bill  would  be  subject  to  strict  scrutiny  under  the 
Equal  Protection  Clause  as  well  as  the  First  Amendment.  Where  government  treats  citizens 
differently  with  respect  to  the  exercise  of  fundamental  rights,  such  as  speech,  its  conduct  is 
unconstitutional  unless  necessary  to  further  a  compelling  state  interest.  Police  Depi.  of  Chicago 
V.  Moslev.  408  U.S.  92,  96  (1972);  Carev  v.  Brown.  447  U.S.  455,  459-63  (1980).  The 
distinction  between  contractors  and  grantees  does  not  satisfy  that  test.  If  anything,  it  appears 
to  be  motivated  by  sheer  political  favoritism. 
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III.       THE  DISCLOSURE  REQUIREMENTS  VIOLATE  THE  FIRST  AMENDMENT 
RIGHT  TO  ENGAGE  IN  ANONYMOUS  SPEECH 

Finally,  the  bill  would  require  recipients  of  federal  grants  to  report  to  Congress  on  all 
of  their  "political  advocacy."  That  information  would  then  be  made  available  to  the  public. 
Thus,  every  doctor,  artist,  researcher,  university,  and  non-profit  organization  that  receives  a 
federal  grant  would  be  required  to  disclose  his,  her,  or  its  political  advocacy.  This  requirement 
would  plainly  chill  First  Amendment  protected  activity,  and  violates  the  Supreme  Court's 
decision  this  term  guaranteeing  the  right  to  engage  in  anonymous  political  speech.  Mclntvre 
v.  Ohio  Elections  Commission.  63  U.S.L.W.  4279  (U.S.  Apr.  19,  1995).^ 


Sincerely, 


David  Cole 


The  Honorable  Newt  Gingrich 
The  Honorable  Dick  Armey 
The  Honorable  Gerald  B.  Solomon 
The  Honorable  William  F.  dinger,  Jr. 
The  Honorable  Henry  J.  Hyde 
The  Honorable  Ernest  Jim  Istook 
The  Honorable  David  Mcintosh 
The  Honorable  Robert  L.  Ehrlich.  Jr. 


"  The  Court  in  Mclntvre  distinguished  disclosure  requirements  in  campaign  finance 
legislation,  upheld  in  Buckley  v.  Valeo.  424  U.S.  1  (1976),  on  the  ground  that  the  state  has  a 
compelling  interest  in  forestalling  corruption  in  candidate  elections.  Mclntvre.  63  U.S.L.W. 
at  4285.  It  noted  that  no  such  interest  exists  where,  as  in  Mclnryre  and  as  here,  the  disclosure 
requirement  extends  to  political  speech  unconnected  to  any  candidate  for  public  office. 
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Mr.  Fox.  Will  the  gentlelady  yield? 

Mrs.  Collins.  Yes,  sir. 

Mr.  Fox.  Madam  ranking  chairperson,  wouldn't  you  agree  that 
money  is  all  fungible? 

Mrs.  Collins.  I  would  agree  that  anyone  who  uses  their  own 
money  has  a  right  to  speak  with  any  kind  of  advocacy  group  that 
they  want  to. 

Mr.  Fox.  If  it  is  true  that  money  is  fungible,  wouldn't  we  have 
to  erect  protections  to  ensure  that  no  subsidy  of  speech  occurs  from 
the  Federal  Government? 

Mrs.  Collins.  I  want  to  say  too  that  contract  money  is  just  as 
fungible  as  any  other  money. 

Mr.  Fox.  Are  you  comfortable  with  the  Congress  funding  the 
speech  of  others  who  are  advocating  for  projects  with  the  Govern- 
ment? 

Mrs.  Collins.  No.  Federal  funds  are  being  used  for  that  purpose. 

Mr.  Fox.  Well,  I  would  just  make  a  final  comment,  if  I  may,  from 
our  perspective,  and  you  obviously  have  a  right  to  differ.  That  is 
what  all  this  free  speech  discussion  is  about.  The  Medicare,  frank- 
ly, is  something  that  we  are  all  working  on  to  try  to  preserve,  pro- 
tect. That  is  a  bipartisan  group  that  has  determined  even  from  the 
President's  commission  that  Medicare  is  in  trouble,  and  your  open- 
ing comments  discuss  that.  I  think  that  is  a  bipartisan  activity  that 
we  are  all  working  on. 

Mrs.  Collins.  I  don't  think  Congress  said  a  word  about  Medi- 
care. 

Mr.  Fox.  You  talked  about  how  the  Republicans  are  trying  to 
help  protect  that,  that  is  true. 

Mrs.  Collins.  About  how  you  all  are  cutting  the  benefits,  I  did 
say  that,  you  are  absolutely  right. 

Mr.  Fox.  The  nutrition  program  has  actually  increased  5.5  per- 
cent over  what  the  administration 

Mrs.  Collins.  From  now  till  the  year  2002,  you  are  going  to  re- 
duce Medicare  benefits  by  $270  billion,  you  know  it  and  I  know  it. 

Mr.  Fox.  No  one  has  reduced  anything.  The  Republicans 

Mrs.  Collins.  The  Republicans  are  always  talking  about 

Mr.  Scarborough.  Regular  order. 

Mrs.  Collins.  Let's  do  have  some  regular  order  and  talk  about 
what  is  germane. 

Mr.  Scarborough.  Regular  order,  please. 

Mrs.  Collins.  What  is  germane  in  this  legislation  is  the  fact  that 
people  want  to  use  their  own  money  for  advocacy  groups. 

Mr.  Scarborough.  Regular  order,  Mr.  Chairman. 

Mr.  Fox.  Let  me  state,  the  fact  of  the  matter  is,  while  this  hear- 
ing is  discussing  a  forward-thinking  bill  to  try  to  put  some  proper 
sanity  into  the  fact  that  we  have  had  a  program  where  grantees 
have  been  able  to  take  the  money  they  have  to  support  advocacy 
for  future  government  grants,  the  fact  is  that  the  tax  cuts  you  have 
discussed  in  your  opening  remarks 

Mrs.  Collins.  That  cannot  be  done,  Mr.  Chairman,  under  the 
current  law. 

Mr.  Fox  [continuing].  Excuse  me,  senior  citizens,  small  business 
and  for  our  famihes.  I  think  the  fact  is  that  a  large  majority  of  Re- 
publicans and  Democrats  support  that  legislation. 
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We  are  now  moving  on  to  the  person  taking  over  the  chair.  Mr. 
Ehrhch  is  now  taking  over  the  chair. 

Mr.  Waxman.  Mr.  Chairman,  point  of  pariiamentary  inquiry. 

Mr.  Fox.  Yes,  sir,  a  point  of  order. 

Mr.  Waxman.  No,  parUamentaiy  inquiry. 

Mr.  Fox.  State  your  point. 

Mr.  Waxman.  Are  we  going  to  take  a  second  round  of  opening 
statements  or  are  we  going  to  let  our  guests  get  their  chance  to  tes- 
tify? 

Mr.  Fox.  We  will  get  to  the  guests.  Mr.  Ehrlich  is  going  to  be 
the  chair. 

Mr.  Ehrlich  [presiding].  Mr.  Waxman,  it  is  my  understanding 
there  are  no  more  opening  statements,  I  believe,  and,  with  that. 
Congressman  Skaggs. 

Mr.  Skaggs.  Thank  you  very  much. 

Mr.  Ehrlich.  Steve,  thank  you. 

Mr.  Skaggs.  Thank  you,  Mr.  Chairman.  I  appreciate  the  chance 
to  speak  with  the  subcommittee  on  this  very  important  topic. 

My  comments  will  be  addressed  to  the  text  that  was  submitted 
to  and  incorporated  by  the  Committee  on  Appropriations  in  the 
Labor-HHS  bill  which,  as  far  as  I  know,  is  the  current  state  of  this 
proposal,  which  has  not  yet  been  introduced  as  a  bill. 

The  provisions  involved  here  are  often  described  as  intended  only 
to  keep  Government  grants  from  being  used  to  lobby  the  Federal 
Government,  but  in  fact,  it  would  have  much  greater  reach  using 
the  long  arm  of  the  Federal  Government  to  fundamentally  cripple 
the  ability  of  anyone  who  is  covered  to  communicate  with  policy- 
makers and  to  participate  in  the  poUtical  life  of  our  country. 

In  fact,  if  the  Istook  amendment  were  to  become  law,  most  Amer- 
icans may  well  end  up  having  to  file  certified  annual  reports  detail- 
ing their,  quote,  political  advocacy,  unquote.  That  is  because  the 
conduct  and  activities  of  most  Americans  will  probably  fit  under 
the  incredibly  broad  definitions  of  "grantee"  and  "poUtical  advo- 
cacy" which  trigger  a  chilling,  intrusive  set  of  reporting  require- 
ments. 

Toward  that  end,  the  amendment  would  establish  a  Big  Govern- 
ment, Big  Brother  system  of  political  controls.  For  example,  it 
would  bring  about  the  creation  of  a  national  data  bank  of  poUtical 
activity,  covering  everything  from  communications  to  contributions 
made  by  individual  citizens,  managed  by  the  U.S.  Government.  All 
individuals  and  organizations  falling  luider  the  reporting  terms  of 
the  amendment — that  is,  most  Americans — would  have  to  file  an- 
nually an  itemized  statement  of  political  activity  with  the  Federal 
Government. 

To  me,  this  sounds  like  1984,  and  it  is  for  that  reason  that  my 
prepared  testimony,  which  I  hope  will  be  included  in  the  record, 
has  been  characterized  as  being  on  the  George  Orwell  Memorial 
Speech  Control  and  Reporting  Act  of  1995. 

Furthermore,  we  would  soon  face  a  new  section  in  many  employ- 
ment and  purchase  orders  necessitated  by  the  accounting  regime, 
imposed  by  this  amendment  in  which  the  question  would  be,  "Are 
you  now  or  in  the  past  5  years,  have  you  engaged  in  lobb)dng  or 
poUtical  activity  of  any  kind?  If  the  answer  is  yes,  complete  sched- 
ule D,  itemizing  the  type  and  date  of  such  activity,  the  amount  you 
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spent  on  the  activity,  and  the  percentage  of  your  annual  income  de- 
voted to  all  such  political  activity  expenditures."  Sounds  to  me  like 
1953,  and  maybe  we  should  consider  bringing  back  the  House  Un- 
American  Activities  Committee. 

Mr.  Chairman,  we  should  consider  just  what  would  be  covered  by 
this  proposal  as  it  is  drafted:  Universities  and  scientists  getting  re- 
search grants  from  the  National  Institutes  of  Health  or  the  Na- 
tional Science  Foundation;  churches  getting  Federal  grants  to  run 
child  care  programs;  pregnant  women,  nursing  mothers,  and 
newborns  receiving  assistance  under  the  WIC  program;  displaced 
workers  and  others  receiving  job  training;  farmers  getting  crop  in- 
surance payments  and  sodbuster  pa3mients;  recipients  of  Federal 
disaster  assistance  loans  or  FMHA  loans;  irrigators  getting  water 
from  the  Bureau  of  Reclamation  projects;  a  mining  company  acquir- 
ing title  to  mineral  lands  or  anybody  acquiring  excess  or  surplus 
Federal  equipment  or  supplies;  any  gun  club  that  may  get  ammuni- 
tion from  the  Defense  Department  or  is  permitted  to  use  a  Federal 
faciUty  to  promote  marksmanship;  25  million  children  in  the  school 
lunch  program. 

In  fact,  Ms.  Chairwoman,  under  this  proposal  more  Americans 
would  probably  have  to  fill  out  political  advocacy  reports  than  now 
fill  out  income  tax  returns. 

Another  Big  Brother  aspect  of  the  amendment  is  its  approach  to 
assure  compliance  with  the  limits  on  so-called  political  advocacy.  It 
is  an  approach  that  is  particularly  troubling  because  we  are  deal- 
ing with  Umits  on  activities  of  a  grantee  that  would  otherwise  be 
protected  under  the  first  amendment. 

While  it  usually  falls  to  the  Government  to  prove  that  someone 
has  done  something  wrong,  an  approach  consistent  with  the  pre- 
sumption of  innocence,  the  Istook  amendment  provides  that  the 
burden  of  proof  will  be  on  a  covered  party  to  establish  that  he  has 
done  everything  right. 

Furthermore,  and  if  that  weren't  enough,  a  covered  party  must 
carry  that  burden  of  proof,  not  by  the  usual  standard  of  civil  law 
of  preponderance  of  the  evidence,  but  rather  by  the  far  more  exact- 
ing and  difficult  standard  of  clear  and  convincing  evidence,  a  stand- 
ard usually  reserved  for  extraordinary  matters  as  punitive  dam- 
ages, and  I  think  this  is,  in  fact,  a  punitive  piece  of  legislation.  This 
is  all  the  more  problematic  when  coupled  with  another  provision  in 
the  amendment  that  allows  private  citizens  to  sue  a  covered  party 
and  split  treble  damages  with  the  U.S.  Government.  Talk  about  an 
invitation  to  litigation. 

The  disclosure  requirements  of  the  amendment  are  chilUngly  in- 
trusive. A  covered  party  who  engages  in  any  political  advocacy 
must  file  with  its  grantmaking  agency  each  year  a  certified  state- 
ment describing  all  the  covered  party's  political  advocacy  activities, 
listing  the  name  and  ID  niunber  of  any  person  to  whom  it  paid  any 
funds  originally  provided  by  the  Federal  Government,  and  estimat- 
ing the  amount  spent  on  advocacy  and  the  amount  of  their  political 
advocacy  threshold. 

The  amendment  also  provides  that  each  Federal  agency  making 
pa3nnents  covered  by  the  amendment  will  then  send  all  of  these 
disclosure  statements  to  the  Census  Bureau,  where  they  will  be  col- 
lated and  put  out  on  the  Internet. 
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Is  there  any  doubt  whatsoever  that  academic  freedom  and  free- 
dom of  expression  more  generally  is  put  at  grave  risk  by  all  this? 
Would  anyone  here  like  to  try  to  explain  to  the  colleges  in  your  dis- 
tricts how  we  could  endorse  such  a  Rube  Goldberg  contraption,  es- 
pecially one  so  patently  unconstitutional? 

No  doubt  there  have  been  some  transgressions,  some  misuse  of 
Federal  grant  money  to  push  what  some  consider  a  biased  political 
agenda,  but  the  Istook  amendment  covers  millions  of  people  who 
have  never  received  any  grant  in  the  usual  sense. 

Even  for  people  who,  undoubtedly,  are  grantees,  and  who  have 
done  something  that  could  be  called  lobbjdng,  this  amendment 
would  constitute  capital  punishment  for  a  misdemeanor,  and  for  all 
the  vast  majority  of  Federal  fund  recipients,  from  the  kids  getting 
school  lunches,  to  the  farmers  getting  BurRec  water  who  have  tried 
to  work  in  good  faith  for  the  national  interest,  this  amendment 
would  be  a  slaughter  of  the  innocents. 

In  short,  Mr.  Chairman,  the  Istook  amendment  is  an  outlandish, 
even  perverse,  mass  of  legislation  that  would  intrude  into  the  lives 
of  hundreds  of  thousands  of  people  in  every  congressional  district 
across  the  land  that  would  require  a  vast  expansion  of  Federal  bu- 
reaucracy to  administer,  all  in  an  effort  to  put  limits  on  the  extent 
to  which  individuals  or  groups  could  use  their  own  private  re- 
soiu"ces  to  engage  in  the  political  life  of  America.  It  is  a  profound 
shame  on  this  body. 

Mr.  Ehrlich.  Thank  you,  sir. 

We  will  proceed  to  the  president  of  the  freshman  class,  Mr.  Wick- 
er. 

Welcome. 

STATEMENT  OF  HON.  ROGER  WICKER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSISSIPPI 

Mr.  Wicker.  Thank  you  Mr.  Chairman.  It  is  a  pleasure  to  be 
here. 

I  am  Roger  Wicker,  Congressman  from  the  First  District  of  Mis- 
sissippi, and  I  am  president  of  the  freshman  class  of  Republicans 
in  this  104th  Congress.  It  might  come  as  a  surprise  to  you  that  I 
would  tell  you  this  morning  we  are  not  monolithic  in  our  votes.  We 
sometimes  differ  as  a  freshman  class,  and,  quite  frankly,  we  very 
seldom  take  ofHcial  positions  as  a  class. 

But  I  do  believe  it  is  accurate  to  say  that  I  speak  to  this  commit- 
tee, the  subcommittee,  this  morning  on  behalf  of  the  entire  fresh- 
men class  to  commend  this  subcommittee  on  its  work  on  legislation 
to  address  welfare  for  lobbyists  and  also  to  speak  specifically  on  be- 
half of  the  Istook,  Mcintosh,  and  Ehrlich  amendment  which  will  be 
debated  on  the  floor  of  the  Congress  next  week. 

Before  I  begin  my  prepared  remarks,  though,  Mr.  Chairman,  I 
must  respond  to  remarks  made  by  the  distinguished  ranking  mem- 
ber of  the  full  committee,  Mrs.  Collins,  and  I  appreciate  the  distin- 
guished vice  chairman,  Mr.  Fox,  challenging  the  gentlelady  on  her 
comments,  because  she  said  that  the  Republican  majority  was  cut- 
ting Medicare  fluids  and  then  she  went  ahead  to  say  the  Repub- 
lican majority  was  eliminating  the  school  lunch  program,  and  al- 
though that  doesn't  have  anything  to  do  with  the  issue  at  hand,  I 
think  it  is  important  that  the  truth  be  told  at  every  juncture  and 
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that  statements  such  as  the  one  made  by  the  gentlelady  be  chal- 
lenged at  every  opportunity. 

For  her  to  say  that  the  Republicans  are  eliminating  the  School 
Lunch  Program  is  not  true.  As  a  matter  of  fact,  the  Republicans 
are  spending  more  money  on  the  School  Lunch  Program  than  be- 
fore. We  are  just  not  spending  as  much  money  as  Mrs.  Collins 
wants  us  to  spend. 

And  it  is  absolutely  untrue  to  say  that  we  are  cutting  Medicare. 
The  Republicans  in  the  House  of  Representatives,  the  Republicans 
in  the  Congress,  will  spend  $1,900  more  per  individual  per  year  at 
the  end  of  7  years  on  the  Medicare  Program.  So  although  that  was 
not  on  point,  it  was  a  statement  made  by  the  ranking  member  of 
this  committee  and  I  cannot  allow  it  to  go  unchallenged. 

Mr.  Chairman,  the  election  in  November  1994  was  about  the  di- 
rection our  Nation  will  take  in  the  future,  and  our  freshman  class 
simply  has  a  different  vision  of  the  role  of  the  Federal  Government 
than  many  of  the  long-serving  liberal  Democrats  who  controlled 
this  body  for  the  previous  40  years.  We  were  sent  to  change  the 
way  Washington  does  business. 

Too  many  taxpayers  today  are  convinced  that  Congress  does  not 
work  on  their  behalf  but  instead  works  on  behalf  of  special  inter- 
ests who  know  how  to  gain  access  to  taxpayer  dollars  under  the 
guise  of  doing  good. 

We  are  not  willing  to  accept  the  status  quo.  The  freshman  class 
has  a  different  vision  for  America.  We  believe  organizations  which 
call  themselves  charities  should  perform  the  duties  of  charities,  not 
lobby  for  more  Federal  tax  dollars. 

The  Appropriations  Committee  did  not  include  the  Istook, 
Mcintosh,  Ehrlich  amendment  without  full  consideration  and  de- 
bate. The  full  committee  voted  28  to  20  in  favor  of  adding  this 
amendment  to  the  Labor-HHS  appropriation  bill. 

As  you  know,  the  Appropriations  Committee  has  frequently  put 
limitations  on  the  use  of  Federal  funds,  and  this  language  is  con- 
sistent with  upholding  our  responsibilities  as  keepers  of  the  purse. 
It  is  the  right  and  duty  of  the  Appropriations  Committee  and  of  the 
Congress  as  a  whole  to  ensure  that  Federal  dollars  are  not  com- 
mingled with  privately  raised  funds  and  spent  on  political  advo- 
cacy. 

The  Istook,  Mcintosh,  Ehrlich  amendment  accomplishes  this  task 
through  the  use  of  a  prohibition  on  the  use  of  Federal  funds  for  po- 
litical advocacy  that  will  apply  to  all  grantees,  grantees  of  the  right 
and  the  political  advocacy  of  the  left.  This  prohibition  will  be  en- 
forced through  strict  disclosure. 

The  grantees  will  submit  an  annual  account  to  the  General  Ac- 
counting Office  and  to  the  agency  or  department  which  has  award- 
ed the  grant  to  detail  any  political  advocacy  in  which  they  have 
participated.  The  GAO  will  be  responsible  for  reviewing  these  re- 
ports and  keeping  the  Appropriations  Committee  and  the  Congress 
informed  on  the  adherence  to  these  new  standards.  All  of  the  infor- 
mation will  be  available  to  the  taxpayers  through  the  Freedom  of 
Information  Act. 

Mr.  Chairman  and  members  of  the  subcommittee,  it  might  be 
useful  to  consider  the  variety  of  groups  who  have  weighed  in  on 
both  sides  of  this  legislation:  The  Chamber  of  Commerce,  the  Na- 
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tional  Taxpayers  Union,  Citizens  for  a  Sound  Economy,  and  the 
Christian  CoaUtion  have  all  written  letters  in  support  of  this 
amendment. 

On  the  other  hand,  Common  Cause,  the  American  Arts  Alliance, 
the  United  Way,  and  the  AlUance  for  Justice  have  all  written  to  my 
office  to  oppose  the  amendment. 

It  might  not  surprise  you  to  know  that  it  is  my  general  impres- 
sion that  groups  who  do  not  receive  Federal  funds  t)T)ically  support 
the  Istook,  Mcintosh,  Ehrlich  amendment  while  groups  who  do  re- 
ceive Federal  grants  tend  to  oppose  this  amendment. 

It  is  my  strong  conviction  that  no  group  engaged  in  political  ac- 
tivity has  a  preemptive  right  to  Federal  taxpayer  dollars  in  the 
form  of  a  grant.  This  is  a  critical  distinction  to  make.  This  is  money 
which  the  Congress  collects  from  all  across  the  Nation  and  then  re- 
distributes according  to  the  priorities  we  set  as  a  Congress. 

So  when  we  hear  about  grant  recipients  taking  $10,000  or 
$1,000,000  a  year  in  grants  and  then  we  realize  that  this  group 
spends  those  funds  in  pursuit  of  more  Federal  dollars  and  new  reg- 
ulations on  American  business  owners,  for  example,  we  think  our 
constituents  are  owed  a  better  accounting  of  their  money  than  they 
are  currently  getting. 

This  amendment  would  require  that  organizations  open  their 
books  to  GAO  auditors  and  submit  annual  reports  to  Congress  and 
the  grantmaking  agency  to  verify  that  they  are  spending  Federal 
grant  money  on  the  project  for  which  it  was  given,  not  putting  to- 
gether a  grass-roots  effort  to  saddle  our  Nation,  for  example,  with 
socialized  health  care,  higher  gas  taxes,  or  some  other  effort  to 
lobby  Congress  for  positions  either  on  the  right  or  on  the  left  of  the 
political  spectnun. 

In  closing,  I  understand  that  some  have  suggested  this  amend- 
ment is  an  unconstitutional  infringement  of  individuals'  first 
amendment  right  to  free  speech.  This  free  speech  debate  is  as  old 
as  the  Constitution  itself,  and  I  believe  everyone  is  entitled  to  his 
own  opinion.  However,  in  the  end,  it  is  our  job  as  a  Congress  to 
raise  and  appropriate  funds  on  behalf  of  the  people  of  this  Nation. 

The  Istook,  Mcintosh,  Ehrlich  amendment  will  ensure  that  the 
voice  of  the  voters  as  exhibited  in  the  1994  elections  is  heard  and 
that  their  tax  dollars  are  being  used  effectively  and  not  being  used 
for  the  benefit  of  special  interest. 

I  thank  you  Mr.  Chairman. 

Mr.  Ehrlich.  Mr.  Sabo,  would  you  like  to  give  an  opening  state- 
ment, sir? 

Mr.  Sabo.  Sure. 

Mr.  Ehrlich.  You  may  proceed. 

STATEMENT  OF  HON.  MARTIN  SABO,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MINNESOTA 

Mr.  Sabo.  Thank  you,  Mr.  Chairman.  My  apologies  for  having  to 
leave,  but  I  had  an  important  appointment  I  had  to  meet.  I  suppose 
they  were  lobbying. 

Mr.  Chairman,  I  have  a  prepared  statement,  and  if  you  would 
put  that  in  the  record,  I  woiild  appreciate  it,  and  then  let  me  make 
just  some  observations. 
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Mr.  Chairman,  I  can't  help  but  make  the  first  observation  that 
as  I  look  at  the  chart  behind  you,  I  hope  it  wasn't  paid  for  by  tax- 
payer dollars.  If  it  was,  it  clearly  is  taxpayer  propaganda. 

Mr.  Chairman,  as  we  considered  this  issue  in  Appropriations,  I 
offered  an  amendment.  I  think  the  basic  bill  is  wrong,  but  if  you 
are  going  to  proceed  along  this  route,  there  is  no  reason  that  this 
Hmitation  should  simply  apply  to  those  people  who  receive  grants; 
it  should  apply  to  people  who  receive  contracts,  subcontracts.  My 
own  judgment  would  be  that  it  should  also  apply  to  those  who  re- 
ceive tax  preferences. 

I  would  suggest  that  there  is  no  time  that  more  lobb3dsts  are  up 
here  in  Washington  than  when  Ways  and  Means  is  marking  up  a 
bill,  and  it  is,  I  expect,  motivated  by  self-interest,  and  that  is — and 
we  talk  about  indirect  benefit.  Clearly  the  Tax  Code  is  more  than 
indirect,  many  times  it  is  a  very  direct  benefit. 

But  let  me  go  beyond  that.  Mr.  Chairman,  I  suppose  there  might 
be  a  view  of  life  that  somehow  when  we  are  elected  we  should 
maybe  come  build  a  biosphere  and  all  of  us  go  into  that  biosphere 
for  2  years,  make  our  judgments,  and  at  some  time  re-emerge. 

But,  Mr.  Chairman,  I  would  suggest,  that  is  not  the  essence  of 
American  representative  government.  The  nature  of  what  we  do  is 
to  have  a  variety  of  people  try  to  influence  what  we  do,  and  our 
judgment  is  to  sort  through  all  of  those  demands. 

Mr.  Chairman,  there  are,  I  suppose,  pluses  and  minuses.  Having 
been  in  public  Hfe  for  an  extended  period  of  time,  one  of  the  most 
fundamental  changes  that  I  have  observed  over  that  period  of  time 
are  the  number  of  folks  who  are  organized  in  some  fashion  to  try 
and  impact  what  we  do  or  don't  do. 

Mr.  Chairman,  I  would  suggest  that  expansion  has  been  a  plus, 
not  a  minus,  because  what  I  observed  early  in  pubUc  life  was  that 
there  were  not  many  groups  organized  and  there  were  a  handful 
of  groups  who  exerted  incredible  influence,  and  the  expansion  of 
the  number  of  people  and  groups  that  are  organized  has  had  the 
impact  of  limiting  the  power  of  certain  very  select  groups  in  our  so- 
ciety and  in  the  legislative  process. 

But,  Mr.  Chairman,  I  would  also  suggest  that  if  you  want  to  look 
at  lobbying,  the  right  of  people  to  petition  their  government,  I  have 
always  beUeved  that  you  should  have  certain  disclosure  in  that 
process,  certain  registrations  that  are  realistic,  then  deal  with  it  in 
lobbying,  not  by  restricting  the  capacity  of  certain  people  depending 
on  what  their  mix  of  outside  income  is  and  their  impact  to  advocate 
and  exercise  their  constitutional  duty  before  us.  Have  it  apply  uni- 
formly, whether  somebody  does  or  doesn't  receive  a  grant,  whether 
they  do  or  don't  have  a  contract  or  a  subcontract,  whether  they  do 
or  don't  receive  a  tax  preference,  or  whether  they  have  it  or  are 
seeking  to  get  one. 

All  of  those  are  people  exercising  their  constitutional  duty  that 
complicates  our  life,  makes  it  more  difficult  to  arrive  at  a  judg- 
ment. But  that  is  what  we  are  elected  to  do.  Deal  with  it  in  a  uni- 
form fashion,  but  don't  restrict  that  fundamental  constitutional 
right  of  people.  It  is  important. 

Mr.  Chairman,  I  woiild  also  further  suggest  that  I  think  there  is 
a  distinction  not  always  easily  drawn,  but  there  is  a  distinction  be- 
tween what  we  call  lobbying,  attempting  to  influence  what  we  do, 
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and  direct  involvement  in  elective  politics,  and  what  I  observe  is 
that  there  is  a  growing  amount  of  direct  political  activity  done  by 
groups  that  have  tax-exempt  status,  not  necessarily  charitable  sta- 
tus, but  tax-exempt  status,  and  frankly  that  does  concern  me,  but, 
again,  it  is  unrelated  to  whether  they  do  or  don't  get  a  grant  to  do 
some  specific  governmental  purpose,  and  I  do  not  know  how  we 
deal  with  that  issue  within  the  confines  of  free  speech. 

But  I  observe  increasing  activity  by  nonprofit  organized  groups 
that  are  heavily  involved  in  the  poUtical  process  and  therefore  are 
not  subject  to  the  limitations  that  we  as  candidates  are,  that  politi- 
cal parties  are  under,  but  operate  with  huge  siuns  of  money  con- 
tributed for,  quote,  educational  purposes,  that  are  spent  directly  in 
political  campaigns  for  organizational  purposes,  for  research  pur- 
poses, for  candidates,  and  I  have  also  observed  running  actual  tele- 
vision ads  where,  quote,  they  are  running,  quote,  educational  ads 
clearly  for  the  purpose  of  impacting  the  outcome  of  a  particular 
election. 

I  expect  the  problems  here  are  somewhat  the  same  as  the  prob- 
lems we  have  in  regulating  independent  expenditures.  If  you  want 
to  do  something  useful,  you  might  look  at  the  extent  that  that  is 
beginning  to  happen  in  the  political  process. 

And,  Mr.  Chairman,  I  would  suggest  that  somehow  to  suggest, 
as  your  chart  does,  that  what  we  spend  in  grants  is  simply  money 
being  shoveled  to  lobbyists,  that  is  a  distortion.  We  do  substantial 
research  grants  in  this  country.  I  am  not  quite  clear  what  the  dis- 
tinction is,  as  a  matter  of  fact,  in  many  cases  between  a  grant  and 
a  contract. 

I  expect  there  are  certain  agencies,  I  think  NSF,  I  think  they  are 
probably  all  grants.  I  am  not  sure  in  DOD  if  the  money  flowing  to 
universities  isn't  contracts  rather  than  grants,  and  I  am  not  sure 
what  the  distinction  is,  and  it  goes  on  and  on. 

So,  Mr.  Chairman,  I  would  caution  you  to  move  with  care.  I 
think  you  are  dealing  with  a  fundamental  constitutional  privilege, 
not  only  free  speech  but  of  the  ability  for  people  to  petition  their 
Government  in  an  organized  fashion. 

To  try  and  somehow  make  vill£iins  of  certain  groups  I  think  is 
dead  wrong,  and  as  I  listen  to  some  of  the  expressions  of  members 
of  this  committee  as  they  visit  about  this  issue,  Mr.  Chairman,  I 
would  not  want  them  today  writing  the  Bill  of  Rights. 

[The  prepared  statement  of  Hon.  Martin  Sabo  follows:] 
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Statement  of 

Rep.  Martin  Olav  Sabo 

Before  the  Subcommittee  on  National  Economic  Growth, 

Natural  Resources,  and  Regulatory  Affairs 

July  28,  1995 


Mr.  Chairman,  your  Subcommittee  meets  today  for  the  purpose  of 
investigating  the  use  of  federal  dollars  for  political  advocacy.    As  you  know,  the 
Appropriations  Committee  has  already  approved  an  amendment  to  limit  the  nonprofit 
community  from  using  money  from  federal  grants  to  engage  in  political  advocacy. 

I  opposed  this  amendment  because  I  find  its  intent  to  be  profoundly  disturbing. 
It  is  clear  that  this  proposal  will  not  accomplish  the  goal  that  many  of  its  supporters 
attach  to  it.    It  will  not  stop  interest  groups  from  using  federal  funds  to  engage  in 
political  advocacy.    Current  law  does  that,  so  it  is  not  necessary  to  pass  another  law 
to  prohibit  an  activity  which  is  already  outlawed. 

Unfortunately,  the  amendment  is  not  entirely  redundant.    Rather  than  bolstering 
enforcement  efforts  for  laws  already  on  the  books,  it  strikes  far  beyond  current  law 
by  forbidding  federal  grantees  from  using  more  than  five  percent  of  their  own  private 
funds  to  engage  in  political  advocacy  activities.    Such  intrusion  into  the  private 
budgeting  decisions  of  private  organizations  forces  the  question:    what  exactly  is 
being  prohibited  under  this  proposal? 

Congress  has  both  the  right  and  the  obligation  to  regulate  its  appropriated 
funds.    Restricting  the  use  of  publicly  funded  political  advocacy  does  combat  the 
abuse  of  public  funds.    It  prevents  the  taxpayer  from  supporting  political  views  with 
which  he  or  she  may  not  agree. 

Restricting  the  use  of  private  funds,  however,  does  no  such  thing.    The 
government  has  no  responsibility  to  regulate  that  money.    A  shift  in  motivation  has 
occurred.    This  legislation  strays  far  from  the  purpose  of  protecting  public  funds  and 
directly  into  the  realm  of  stifling  political  speech. 

More  ominous  than  that  is  the  evidence  that  it  is  not  merely  political  advocacy 
which  is  being  curbed,  but  a  particular  kind  of  political  advocacy.  The  key  to 
understanding  this  amendment  lies  in  its  definition  of  who  shall  be  placed  under  its 
control  and  who  shall  be  exempted.    It  targets  federal  grantees,  many  of  whom  are 
nonprofit  organizations,  and  exempts  federal  contractors,  most  of  whom  are  corporate 
or  business  entities. 

All  current  restrictions  on  the  use  of  federal  funds  for  political  activities  -  the 
appropriations  restrictions,  the  Byrd  Amendment,  and  the  acquisition  regulations  — 
apply  equally  to  federal  grantees  and  contractors.    The  Istook  amendment  would  be 
the  first  to  subject  federal  grantees  to  different  political  advocacy  standards  than 
federal  contractors. 
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This  is  not  an  oversight.    It  is  a  deliberate  attempt  to  target  certain  political 
voices  while  leaving  others  unencumbered.    To  test  this  hypothesis,  I  offered  an 
amendment  to  the  Istook  amendment  to  the  Labor,  Health  and  Human  Services 
appropriations  bill  that  would  have  extended  the  prohibition  to  contractors  and  the 
beneficiaries  of  Federal  loans.    It  failed  in  an  18-29  vote.    Significantly,  the 
opponents  of  my  amendment  were  in  Iju-ge  part  the  supporters  of  Mr.  Istook's 
amendment. 

The  Istook  Amendment  not  only  discriminates  between  federal  grantees  and 
federal  contractors,  but  it  discriminates  between  well-funded  nonprofits  and  those 
which  operate  on  a  shoe-string  budget.    Federal  grantees  would  be  permitted  to  use 
up  to  five  percent  of  their  budget  for  political  advocacy,  or  up  to  one  percent  if  their 
annual  budget  exceeds  $20  million.    Therefore,  a  corporate  grantee  with  a  5100 
million  budget  in  excess  of  their  grant  income  would  still  be  permitted  to  spend  SI 
million  for  political  advocacy.    It  is  unlikely  that  such  a  large  sum  would  force  the 
company  to  alter  their  lobbying  budget  significantly  from  its  levels  under  current  law. 
A  nonprofit  with  a  $100,000  budget  in  excess  of  their  grant  income,  on  the  other 
hand,  could  face  considerable  difficulties  with  a  $5,000  ceiling  on  their  political 
advocacy  budget. 

The  conclusion  is  obvious.  This  amendment  engages  in  the  worst  kind  of  First 
Amendment  infringement;  its  seeks  to  stifle  content-based  speech.  I  suggest  that  it  is 
no  coincidence  that  the  organizations  targeted  by  this  amendment  are  the  very 
organizations  whose  names  appear  on  the  letterheads  of  the  mail  which  arrives  in  our 
offices  opposing  the  new  Republican  leadership's  fiscal  and  social  agenda.  I  urge  my 
colleagues  to  reject  this  ill-conceived  proposal. 
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Mr.  Ehrlich.  Mr.  Sabo,  thank  you  for  your  comments. 

It  will  be  interesting — can  you  hang  around  for  a  few  minutes? 

Mr.  Sabo.  Certainly. 

Mr.  Ehrlich.  It  will  be  interesting  to  explore  some  of  your  state- 
ments. I  found  them  very  interesting. 

We  now  will  have  an  opening  statement  from  Mrs.  Meek  of  Flor- 
ida. 

Mrs.  Meek.  Thank  you,  Mr.  Chairman. 

I  have  listened  to  the  debate  here  this  morning.  Of  course  I  am 
appalled  by  what  this  amendment  attempts  to  do.  First  of  all,  it 
violates  the  first  rule  in  appropriations,  and  that  is  not  to  make 
substantive  legislation  on  appropriations  bills,  and  it  appears  that 
this  particular  effort  has  done  that. 

The  second  thing  is  that  it  also  violates  the  fact  that  some  of  the 
people  that  will  be  impacted  by  this,  some  of  the  groups,  have  not 
been  heard  from.  Hopefully,  I  am  sure  in  your  willingness  to  be  fair 
and  equitable  to  all  groups,  you  would  allow  everyone  to  have  a 
good  hesiring  and  to  be  able  to  have  a  chance  to  come  before  you 
to  hear  some  of  the  things  and  to  give  their  feelings  about  it. 

I  would  like  to  know  whether  or  not  a  fiscal  impact  statement 
has  been  made  on  this  very  vast  and  widespread  kind  of  legislation 
and  that  it  is  going  to  impact  on  a  lot  of  fiscal  things  that  the  Gov- 
ernment is  not  doing. 

First  of  all,  you  have  tried  to  reduce  the  paperwork  procedures 
in  the  Government.  What  this  will  do  is  make  it  much  more  expen- 
sive than  you  have  ever  had  before.  I  would  like  to  know  how  much 
it  is  going  to  cost  for  the  General  Accounting  Office  and  OMB  and 
all  of  those  agencies  with  whom  you  are  going  to  put  more  work, 
whether  that  has  been  costed  out,  because  it  appears  to  me  that 
every  citizen  in  this  country  will  be  impacted  with  this. 

I  am  sure  that  your  ideas  and  your  rationale  is  a  good  one,  that 
you  wouldn't  like  for  people  to  be  able  to  lobby  the  Grovemment 
using  the  Government  funds.  That  seems  to  me  to  be  rational.  But 
I  think  that  you  are  taking  it  too  far.  You  are  going  much  further 
than  your  original  intent  is,  to  not  have  people  lobby  us.  I  think 
I  could  vote  for  this  if  it  were  to  be  expanded  to  include  corpora- 
tions, to  expand  it  to  the  big  universities  who  get  all  of  the  grants 
in  this  country.  I  would  like  to  see  that  happen  so  we  all  would  be 
in  on  this. 

So  I  think  originally  that  your  intent  is  good,  but  I  just  think  you 
have  singled  out  one  group,  and  those  are  the  nonprofits. 

I  just  can't  see  my  little  senior  citizens  group,  myself  included, 
being  able  to  file  all  these  forms,  and  it  is  going  to  be  a  relief  act 
for  some  people  who  are  going  to  have  to  need  help  to  fill  out  these 
forms. 

So  I  just  think,  Mr.  Chairman,  that  this  is  an  invasion.  No.  1, 
on  the  right  of  the  citizens  to  come  before  us,  and  I  think  that  be- 
fore we  come  to  any  decision  we  better  hear  from  some  other 
groups  instead  of  making  all  of  these  widespread  kinds  of  regula- 
tions, and  we  are  deaUng  with  a  part  of  the  RepubUcan  party 
which  has  tried  to  cut  down  on  some  of  these  regulations,  and  this 
is  going  into  another  direction. 

Thank  you,  Mr.  Chairman. 

Mr.  Ehrlich.  Thank  you. 
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What  I  want  to  do  right  now  is  open  up  the  panel  for  some  ques- 
tions; and  I  have  a  number  of  questions;  and  first  let  me — you  have 
all  raised  a  number  of  good  points.  I  want  to  get  into  a  number  of 
these  points  because  they  are  important  to  understand  the  param- 
eters of  this  debate. 

I  believe  Mr.  Tate  held  up  for,  I  am  told,  the  Federal  law  and 
the  Federal  regs  which  interpret  the  law  with  respect  to  the  Fed- 
eral procurement  process  for  corporations;  and  I  realize  the  point 
has  been  made  time  and  time  again  that  there  appears  to  be  no 
difference  between  grantees  and  contractors,  and  obviously  there  is 
a  one-foot-high  body  of  law  with  respect  to  the  Federal  Government 
governing  the  ways  that  contractors  who  provide  a  specific  good  or 
service  to  the  Government  for  consideration  operate. 

Now,  we  have  yet  to  be  able  to  find  any  law  on  the  books  that 
covers  Federal  grantees,  any  law  of  general  application  that  covers 
Federal  grantees,  and,  Congressman  Skaggs,  let  me  get  into  your 
comment  concerning — and  I  have  your  statement  in  front  of  me, 
universities,  farmers,  mining  companies,  gun  clubs,  et  cetera. 

Sir,  in  a  philosophical  sense,  is  it  your  opinion  that  these  groups 
have  an  unlimited  right  to  utilize  grantee  money  not  for  the  spe- 
cific purpose  of  the  grant,  but  to  lobby  the  Federal  Government  for 
more  money?  Is  there  a  constitutional  right  to  that  money?  Is  that 
your  point? 

Mr.  Skaggs.  No,  and  I  think  my  statement  is  very  clear  on  that 
point.  There  is  not — what  there  is  a  constitutional  right  to  is  to  do 
what  we  please  with  our  private  resources  with  regard  to  political 
activities  and  communication. 

This  proposal  would  grossly  violate  that  overarching  principle  by 
not  only  restricting  what  one  can  do  with  Federal  grant  money,  but 
what  one  can  do  with  one's  private  funds,  not  just  in  the  year  of 
the  grant,  but  reaching  back  5  years,  so  that,  for  instance,  if  any 
individual  should  have,  for  whatever  reason,  decided  to  expend 
more  than  5  percent  of  his  private  resources  in  a  political  campaign 
or  activity — State,  Federal  or  local — they  are  going  to  be  prohibited 
for  a  5-year  period  of  being  eligible  for  any  kind  of  Federal  grant — 
very  broadly  defined.  I  think  that  is  patently  unconstitutional. 

Mr.  Ehrlich.  Is  it  the  result  of  your  constitutional  analysis  that 
this  Government  is  prohibited  from — and  can  you  think  of  any 
other  instance  where  this  Government  says  to  a  recipient  of  Fed- 
eral funds,  you  can  take  this  money,  but  we  have  specific  controls 
with  respect  to  other  aspects  of  your  operation  including  private 
funds?  Is  it  your  opinion  that  is  an  unconstitutional  analysis  or  un- 
constitutional view  under  the  first  amendment? 

Mr.  Skaggs.  It  depends  on  the  case  and  on  the  specifics  as  to  ex- 
actly what  the  scope  is.  I  think  under  any  fair-minded  constitu- 
tional analysis  this  is  way  beyond  the  pale  of  the  rare  and  very 
narrowly  defined  cases  in  which  the  courts  have  found  that  appro- 
priate. Because  this  deals  with  highly  protected  first  amendment 
rights,  the  courts  would  apply  what  is  generally  referred  to  as  a 
strict  scrutiny  standard  against  this. 

Mr.  Ehrlich.  If  I  could  stop  you  there,  is  it  your  opinion  that  a 
strict  scrutiny  standard  would  be  applied  to  a  situation  where  Fed- 
eral grantees  are  utilizing  Federal  taxpayer  grant  money  for  politi- 
cal purposes  outside  the  purpose  of  the  grant? 
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Mr.  Skaggs.  No.  It  would  apply  when  you  are  trying  to  use  that 
as  the  hook  to  get  at  their  use  of  their  own  resources. 

Mr.  Ehrlich.  Thank  you. 

Second,  you  talked  about  a  clear  and  convincing  standard  in  law, 
and  I  think  you  characterized  it  as  an  extraordinarily  high  stand- 
ard. 

Isn't  it  true  that  State  statutes  throughout  the  country  are  re- 
plete with  clear  and  convincing  standards,  fraud  statutes,  et  cetera, 
and  it  is  really  an  intermediate  standard  between  the  civil  stand- 
ard of  preponderance  and  the  criminal  standard  of  reasonable 
doubt,  it  is  simply  an  intermediate  standard  that  legal  scholars  are 
certainly  familiar  with? 

Mr.  Skaggs.  The  last  part  of  your  statement  is  accurate,  legal 
scholars  are  familiar  with  it.  To  simply  dismiss  it  as  just  a  way  sta- 
tion from  preponderance  to  beyond  reasonable  doubt,  I  think  seri- 
ously distorts  the  effect  that  it  would  have  in  the  context  of  this 
legislation  because  it  is  coupled  with  an  extraordinary  shift  of  the 
burden  of  proof,  not  for  the  Government  to  show  that  somebody  has 
done  something  wrong,  but  for  anyone — and  it  would  affect  most 
Americans,  to  demonstrate  that  they  have  not — that  they  have 
done  everything  right.  It  is  a  burden  of  proof  that  they  would  have 
to  meet  in  that  demonstration  of  compliance. 

That  is  bad  enough  if  it  weren't  also  in  the  context  of  activities 
that  are  constitutionally  protected  under  the  first  amendment.  You 
put  all  that  together,  and  it  is  a  constitutional  cesspool. 

Mr.  Ehrlich.  Do  you  see  any  middle  ground  between  what  you 
characterize  as  extraordinary  shifting  of  the  burden  of  proof  under 
the  bill  and  present  law  which  requires  absolutely  no  reporting 
with  respect  to  the  use  of  Federal  grant  money  by  Federal  grant- 
ees? Do  you  see  any  middle  groxind? 

Mr.  Skaggs.  Oh,  I  think  given  that  you  have  just  about  defined 
the  universe  in  between,  the  middle  ground  is  ample  indeed. 

Mr.  Ehrlich.  Mr.  Wicker  has  left  us  now. 

Congressman  Sabo,  you  made  some  very  interesting  observa- 
tions, and  I  really  appreciate  your  observations  because  a  lot  of 
them  are  my  observations  concerning  the  state  of  the  law.  Do  you, 
sir,  in  view  of  what  I  said  earHer,  see  a  difference  between  laws 
that  impact  Federal  contractors  and  laws  that  impact  Federal 
grantees? 

Mr.  Sabo.  Oh,  I  expect  there  are  a  whole  host  of  differences,  but 
clearly  somebody  who  applies  for  a  grant  should  use  the  money  for 
the  purpose  of  the  grant.  If  you  have  a  research  grant,  you  spent 
the  money  for  the  purpose  of  that  grant. 

Mr.  Ehrlich.  Correct. 

Mr.  Sabo.  And  hopefully,  if  they  have  a  contract,  they  spent  it 
for  the  purpose  of  the  contract.  If  they  are  reimbursed  for  a  variety 
of  reasons — I  come  from  a  farm  State  that  has  wheat  and  com, 
where  we  have  deficiency  pajnments.  I  expect  a  significant  part  of 
the  income  of  farmers  in  our  State  comes  from  deficiency  payments. 

Mr.  Ehrlich,  You  are  really  getting  to  the  bottom 

Mr.  Sabo.  I  don't  think,  therefore,  we  ought  to  limit  their  ability 
of  drawing  together  to  lobby  us. 

Mr.  Ehrlich.  I  agree. 
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Mr.  Sabo.  I  believe  we  are  in  the  midst  right  now  of  a  discussion 
of  Medicare  and  Medicaid.  I  don't  know  of  any  Medicare-Medicaid 
money  that  is  paid  directly  to  the  people  whom  the  programs  are 
designed  for.  They  are  paid  to  providers  of  services. 

I  would  not  suggest  that  the  doctors,  the  hospitals,  the  nursing 
homes,  on  and  on,  should  not  be  able  somehow  to  use  their  other 
resources  in  some  fashion  to  lobby  us.  That  is  part  of  oiu*  life. 

Mr.  Ehrlich.  Just  quickly,  I  agree  with  everything  you  said,  and 
we  are  getting  to  the  bottom  line  here. 

Mr.  Sabo.  OK  But,  Mr.  Chairman,  let  me  just  say,  people  get 
grants  for  very  specific  purposes.  If  I  understand  NSF,  you  go 
through  an  elaborate  process  of  filling  out  an  application,  you  go 
through  a  peer  review,  and  you  get  a  grant  for  certain  research 
purposes.  DOD,  we  spend  billions  of  dollars  at  universities.  Some 
of  those  are  grants.  Some  of  those,  however,  are  contracts  for  spe- 
cific types  of  research.  That  might  be  contract.  I  am  not  sure  how 
you  draw  those  distinctions. 

I  happen  to  come  from  a  community  where  involvement  of  inner 
city  involves  very  substantially  the  public  sector,  nonprofit  sector, 
working  with  the  private  sector.  In  some  cases  it  is  contract,  some- 
times it  is  grant. 

To  say  that  some  people  who  are  involved  in  housing — and  some 
part  might  be  grants  for  remodeUng  of  a  building  rather  than  a 
contract — that  somehow  we  are  going  to  limit  what  they  do  with 
their  nongovernment — ^you  know,  clearly  if  they  get  a  grant  to 
rehab  a  building,  that  is  what  it  should  be  used  for.  If  they  have 
other  resources,  they  can't  express  themselves  to  us  or  local  hous- 
ing people  or  the  State  legislature  on  housing  programs?  It  gets 
sort  of  crazy. 

We  are  heavily  dependent  on  them  to  provide  housing  in  our 
community.  My  friend,  Mr.  Gutknecht,  has  Mayo  Clinic.  I  have  no 
idea  what  the — I  suspect  a  significant  part  of  their  income  is  from 
Medicare,  Medicaid.  I  suspect  a  significant  amount — and  I  hope 
they  provide  medical  services  for  it.  I  suspect  that  they  are  also  a 
research  group.  I  suspect  they  are  getting  some  on  contract,  they 
are  getting  some  as  grants. 

But  if  they  all  got  grants,  that  somehow  that  puts  them  in  a  dif- 
ferent category  than  if  it  were  a  contract,  that  makes  no  sense. 

Mr.  Ehrlich.  Well,  sir,  that  is  the  existing  state  of  the  law.  But 
I  agree  with  everything  you  said,  and  I  look  forward  to  working 
with  you  on  this  bill;  and  I  really  would  hke  to  sit  down  with  you, 
talk  to  you  about  this  bill. 

My  time  is  up.  Mr.  Kanjorski  from  Pennsylvania. 

Mr.  Kanjorski.  Mr.  Chairman,  I  wish  we  would  have  counsel 
available,  because  I  have  some  questions  on  the  bill  itself.  I  think 
the  two  witnesses  have  raised  an  interesting  question. 

I  am  not  sure  what  the  term  "grant"  means  here.  When  you  read 
the  provision,  it  says,  "Grant  includes  the  provision  of  any  Federal 
funds  appropriated  to  this  or  any  other  act  or  other  thing  of  value 
to  carry  out  a  public  purpose  of  the  United  States."  I  would  think 
that  that  would  constitute,  almost  everything  we  would  do  sub- 
stantively would  be  a  grant.  Wouldn't  you  agree? 

Mr.  Ehrlich.  If  the  gentleman  would  3deld,  counsel  is  available. 

Mr.  Kanjorski.  Which  subsidies  constitute  a  grant? 
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Mr.  Ehrlich.  Counsel. 

Mr.  Paed.  I  am  sorry,  Mr.  Congressman,  what  was  your  ques- 
tion? 

Mr.  Kanjorski.  Would  a  subsidy  constitute  a  grant?  If  the  U.S. 
Government  were  to  make  a  subsidy  that  would  benefit  one  group 
of  individuals  or  one  individual  or  group  of  entities  over  another, 
for  any  reason,  would  that  constitute  a  grant? 

Mr.  Paed.  I  don't  believe  so,  sir.  The  bill  defines  a  grant  as 

Mr.  Kanjorski.  I  am  reading  a  grant.  Tell  me  what  a  grant  is, 
because  I  can't  make  out  what  that  means.  A  grant  there  says  it 
includes  the  provision  of  any  Federal  funds  appropriated  luider  this 
or  any  other  act  or  other  thing  of  value  to  carry  out  a  public  pur- 
pose of  the  United  States.  What  is  that? 

Mr.  Paed.  Mr.  Congressman,  you  are  correct  in  reading  the  defi- 
nition of  "grant."  There  is  also,  however,  another  provision  of  the 
law  that  says  that  any  organization  administering  or  awarding  the 
grant  must  take  reasonable  steps  to  ensure  compliance,  including 
providing  written  notification  to  the  grantee. 

Mr.  Kanjorski.  I  understand  that.  That  is  the  obligation  of  the 
person  getting  the  benefit  of  the  grant.  I  am  going  back  to,  just  if 
you  tell  me — I  think  this  says  that  if  we  provide  a  subsidy  for  an 
organization,  that  constitutes  a  grant.  It  says  "anything  of  value." 
If  we  give  somebody  a  piece  of  equipment,  that  is  a  grant.  If  we 
subsidize  farming  organizations,  that  is  a  grant  to  that  individual. 
Wouldn't  you  agree? 

Mr.  GuTKNECHT  [presiding].  Mr.  Kanjorski,  can  I  interject  here 
just  a  moment? 

Mr.  Kanjorski.  Go  ahead. 

Mr.  GuTKNECHT.  Counsel,  isn't  the  threshold  $1  milHon?  So  we 
are  not  talking  about  a  piece  of  office  equipment;  isn't  that  correct? 

Mr.  Kanjorski.  No,  no,  I  am  going  to  get  around  to  that;  I  am 
going  to  get  around  to  that.  I  want  to  find  out  what  a  grant  is. 

It  seems  to  me  if  you  are  going  to  write  an  act,  250  million  Amer- 
icans ought  to  know  whether  or  not  they  fall  under  the  umbrella 
of  the  definition.  I  have  read  this.  Now,  I  am  not  a  constitutional 
lawyer,  haven't  practiced  law  for  12  years;  I  can't  determine  what 
this  means. 

Mr.  GUTKNECHT.  Is  that  a  rhetorical  question  or 

Mr,  Kanjorski.  I  am  trying  to  ask  you,  is  a  subsidy  a  grant? 

Mr.  GUTKNECHT.  Is  counsel  prepared  to  answer  that  question? 

Mr.  Kanjorski.  Is  a  contract  a  grant? 

Mr.  GuTKNECHT.  Counsel. 

Mr.  Kanjorski.  Grants  have  contracts. 

Mr.  Paed.  No,  Mr.  Congressman.  A  contract 

Mr.  Kanjorski.  So  in  other  words,  if  an  entity  has  a  contract 
with  the  U.S.  Government  to  get  money,  that  is  a  contract,  not  a 
grant? 

Mr.  GUTKNECHT.  Counsel. 

Mr.  Paed.  According  to  the  definitions  in  the  bill,  the  contract 
provided  to  a  party  is  not  a  grant. 

Mr.  Kanjorski.  Look  at  a  contract  of  what  to  do.  A  contract  be- 
tween the  U.S.  Government  and  A,  where  we  give  you  money  to 
carry  out  a  public  purpose  of  the  United  States,  is  that  a  grant  or 
a  contract? 
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Mr.  Paed.  I  am  not  sure  I  understand  your  question,  Mr.  Con- 
gressman. Let  me  try  to  answer  it  if  I  can  though.  The  statute  sets 
forward  a  definition  of  the  word  "grant"  that  says  not 

Mr.  Kanjorski.  Read  it.  Read  it,  and  tell  me  what  it  is. 

Mr.  Paed.  I  have  read  it,  sir. 

Mr.  Kanjorski.  Am  I  reading  the  right  term  under  section  4: 
"The  term  'grant'  includes  the  provisions  of  any" — or  is  there  an- 
other specific  piece  of  the  legislation  that  I  am  not  getting  to  that 
talks  about  grant? 

Mrs.  Meek.  Will  the  gentleman  yield? 

Mr.  Kanjorski.  Yes. 

Mrs.  Meek.  If  I  may  give  an  example,  Mr.  Chairman,  of  what  my 
colleague  has  reference  to.  I  worked  at  a  university,  and  we  re- 
ceived grants  all  the  time  from  the  Federal  Government.  In  order 
to  get  that  grant,  you  must  enter  into  a  contract  with  the  Govern- 
ment where  you  sign  at  the  bottom,  and  that  is  a  contract.  So  in 
that  way,  it  gives  a  perfect  example  of  a  fact  that  a  grant  is  a  con- 
tract. You  do  not  receive  the  Federal  money  until  you  sign  a  con- 
tract. 

Thank  you. 

Mr.  Kanjorski.  Reclaiming  my  time,  if  I  could  ask  counsel — I 
can't  even  ask  the  question  because  I  can't  understand  the  defini- 
tion— will  you  tell  me  what  the  difference  is  between  a  subsidy,  a 
grant,  and  whatever  it  is  that  we  are  calling,  in  little  terms, 
grants?  I  know  what  you  have  in  mind.  You  have  in  mind  a  grant 
to  some  nonprofit  organization  to  carry  out  some  purpose.  We  call 
that,  in  the  general  vernacular,  grants.  But  that  is  not  a  legal  defi- 
nition of  the  term  "grant." 

I  would  like  to  know  what  the  legal  definition  of  the  term  "grant" 
is.  It  is  not  very  specific  here;  let  me  give  you  an  example.  It  says 
it  includes  provisions  of  any  funds  appropriated  under  this  or  any 
other  act  or  other  thing  of  value  to  carry  out  the  public  purpose  of 
the  United  States. 

I  think  when  the  FCC  grants  a  license  to  WABC,  that  is  a  grant. 
Is  that  not  a  grant? 

Mr.  GuTKNECHT.  Coimsel. 

Mr.  Paed.  Mr.  Congressman,  in  my  opinion,  I  do  not  believe  that 
that  would  constitute  a  grant. 

Mr.  Kanjorski.  That  may  be  your  opinion,  but  where  is  that  not 
a  grant  in  the  language  in  this  act? 

Mr.  GuTKNECHT.  Can  I  just  interject?  Representative  Skaggs  has 
to  leave,  and  so  we  are  going  to  excuse  him. 

Mr.  Skaggs.  Well,  I  would  also  be  delighted  to  stick  around  to 
answer  questions.  I  can't  stay  much  longer,  however,  and  if 

Mr.  Kanjorski.  Well,  maybe  if  I  move  off  counsel,  I  could  ask 
Mr.  Skaggs  some  questions,  if  I  may. 

Mr.  GUTKNECHT.  Well,  you  have  got  about  1  minute  left.  Rep- 
resentative Kanjorski,  and,  just  for  the  record,  we  do  plan  to  recess 
at  1  p.m. 

Mr.  Kanjorski.  Mr.  Skaggs,  can  you  help  me  out?  Maybe  you 
were  a  constitutional  lawyer,  have  the  advice  of  constitutional  law- 
yers, legislative  lawyers.  Can  you  tell  me  the  difference  between 
subsidy,  grant,  and  contract,  as  defined  in  this  piece  of  legislation? 
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Mr.  Skaggs.  In  my  legal  opinion,  grant  is  all  inclusive  of  any- 
thing of  value  provided  with  in  any  form  with  Federal  appropriated 
funds,  with  the  exception  of  the  enumerated  exclusions. 

Mr.  Kanjorski.  So  a  grant  to  a  television  station  of  a  Ucense, 
that  would  constitute  a  grant;  is  that  correct? 

Mr.  Skaggs.  As  I  read  this,  yes. 

Mr.  Kanjorski,  The  use  of  American  magazines  and  newspapers 
of  a  special  rate  of  the  post  office  to  carry  out  the  purpose  of  deliv- 
ering their  particular  specialized  mail  would  constitute  a  grant. 
Therefore,  no  newspaper,  television,  or  radio  could  carry  out  politi- 
cal advocacy  of  any  sort  for  any  purpose  because  they  were  the  re- 
cipients of  grants  or  would  have  to  file  under  these  provisions. 

Mr.  Skaggs.  They  would  have  to  file.  They  could  spend  up  to  5 
percent  of  their  money  on  political  advocacy. 

Mr.  Kanjorski.  They  couldn't  spend  5-percent  more.  They  would 
have  to  allocate — is  Bob  Novak  advocating,  politically  advocating, 
or  is  he  commenting? 

Mr.  Skaggs.  I  think  a  parceling  out  of  that  is  a  clear  demonstra- 
tion of  why  this  is  constitutionally  vague  and  defective. 

Mr.  GUTKNECHT.  Well,  the  Chair  is  going  to  have  to  intervene. 
The  time  has  expired. 

But  if  that  is  correct,  then  wouldn't  they  have  to  comply  with  the 
big  stack  of  regulations  that  we  saw  earher?  I  mean  if  that  is  in 
fact  true,  then  it  should  trigger  the  regulations  for  contractors. 

Mr.  Skaggs.  No,  it  is  not  a  Government  procurement. 

Mr.  Gutknecht.  But  you  are  saying  there  is  no  difference. 

Mr.  Skaggs.  Oh,  I  am  sa3dng  there  is  a  great  deal  of  difference. 
Procurement  is  a  very  narrowly  defined  transaction  between  the 
Government  and  organizations  that  are  providing  a  defined  thing 
of  value  to  the  Government.  A  grant  is  almost  any  instance  in 
which  the  Grovemment  provides  something  of  value  to  the  citizen 
or  the  organization  except  for  the  very  narrowly  defined  exceptions. 

Mr.  Gutknecht.  But  what  about  501(c)(3)'s?  Don't  we  already 
restrict  their  abihty  to  do  political  things? 

Mr.  Skaggs.  We  do,  and  we  ought  to  use  that  as  a  sufficient  an- 
swer to  this  whole  exercise. 

Mr.  Gutknecht.  I  am  going  to  turn  the  gavel  back  to  Represent- 
ative Mcintosh.  Before  I  do  though.  Representative  Fox,  do  you 
have  some  questions? 

Mr.  Fox.  I  will  just  ask  either  member  of  the  panel,  while  Mr. 
Skaggs  has  to  leave — I  appreciate  Congressman  Skaggs  and  also 
Congressman  Sabo  and  Congressman  Wicker  for  their  testimony 
today — I  would  see  a  distinction,  and  perhaps  you  can  enlighten  me 
whether  you  agree  or  disagree,  between  a  corporation  or  a  business 
or  entity  which  receives,  through  competitive  bid,  a  contract  with 
the  Government  and  a  nonprofit  group,  which  has  received  funds 
to  help  the  public  in  a  general  way.  Do  you  see  the  distinction  be- 
tween those  two? 

Mr.  Skaggs.  Generally  I  do,  and  I  think  that  is  a  common  sense 
distinction  to  draw  and  one  that  procurement  regulations  attempt 
to  draw.  The  problem  is,  this  bill  doesn't  do  a  very  good  job  of 
drawing  that  line. 

Mr.  Fox.  Would  you  be  wilHng  to  work  with  Chairman  Mcintosh 
and  the  other  makers  of  the  bill  to  try  to  make  the  bill  better 
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Mr.  Skaggs.  I  am  really  not- 


Mr.  Fox  [continuing].  To  address  those  concerns? 

Mr.  Skaggs.  I  am  really  not  interested  in  working  with  anybody 
to  undermine  the  fundamental  political  rights  of  American  citizens. 

Mr.  Fox.  I  don't  think  Mr.  Mcintosh  is  trying  to  undermine  any- 
body. We  are  trying  to  make  it  a  better  system  so  we  don't 
have 

Mr.  Skaggs.  That  is  all  this  does. 

Mr.  Fox.  Welfare  for  lobbyists. 

Mr.  Skaggs.  That  is  all  this  does,  Mr.  Fox. 

Mr.  Fox.  I  guess  reasonable  people  can  differ,  and  we  have  a  dif- 
ferent point  of  view  on  it,  but  I  do  hope  those  who  are  fair-minded, 
Congressmen,  would  work  with  the  good  Chairman  Mcintosh,  be- 
cause the  purpose  of  the  hearing  is  to  try  to. 

Mr.  Skaggs.  Believe  me,  I  endorse  the  general  principle  which 
is  already  in  law  that  Federal  fimds  shouldn't  be  used  to  lobby  the 
Government.  No  argument.  As  soon  as  you  start  down  this  path  to 
try  to  figure  out  how  we  can  block  off  every  conceivable  way  to 
make  sure,  because  of  the  fungibiUty  of  money,  that  there  can  be 
no  taint  on  private  resources  commingled  with  public  resources, 
that  then  come  back  to  talk  to  us  or  to  State  or  local  governments. 

In  my  judgment,  you  are  simply  entering  a  poUtical — a  constitu- 
tional swamp,  constitutional  quicksand,  from  which  it  is  not  le- 
gally, intellectually  possible  to  draw  the  kinds  of  distinctions  that 
are  workable  to  get  at  the  kinds  of  problems  you  are  trying  to  get 
to. 

Mr.  Fox.  I  appreciate  your  point.  Congressman  Skaggs. 

I  think  what  the  committee  is  trying  to  do  and,  under  Mr. 
Mcintosh's  leadership,  to  try  to,  in  fact,  get  the  information  about 
what  is  going  on,  some  information  we  don't  have  yet  today,  and 
something  that  we  are  hoping  that  the  witnesses  that  will  be  forth- 
coming from  organizations,  from  records  we  hope  to  obtain,  will 
shed  light  on  whether  or  not  we,  in  fact,  need  to  have  further  lob- 
bying reform;  so  we  don't  have  the  taxpayers  being  charged  for  ad- 
vocacy by  special  interest  groups. 

Mr.  Skaggs.  Mr.  Fox,  don't  you  see  that  the  very  effort  to  drag- 
net in  information  about  what  private  organizations  do  with  their 
private  resources  in  order  to  make  sure  that  they  are  not  doing 
something  that  you  do  not  approve  of  is  absolutely  antithetical  to 
the  fundamental  principles  of  this  democracy? 

Mr.  Fox.  I  do  not  think  that  Mr.  Mcintosh  or  anybody  on  the 
committee  is  trying  to  find  any  activities  we  do  not  agree  with. 

Mr.  Skaggs.  That  is  exactly  what  this  does. 

Mr.  Fox.  Well,  that  is  your  interpretation.  I  submit  to  you,  rea- 
sonable people  can  differ,  and  the  fact  is  that  we  are  trying  to  look 
out  for  the  taxpayers'  dollars  and  we  are  trying  to  make  sure,  while 
advocacy  is  fine,  should  you  be  asking  for  a  contract  with  the  Gov- 
ernment as  a  charitable  entity  and  then  also  be  advocating  with 
the  Government  for  a  specific  special  interest  legislation  at  tax- 
payer expense,  and  I  guess  we  are  going  to  have  to  hear  more  wit- 
nesses. 

Mr.  McIntosh  [presiding].  Would  Mr.  Fox  yield? 

Mr.  Fox.  Yes,  I  will. 
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Mr.  McIntosh.  Since  there  has  been  some  discussion  of  my  per- 
sonal motives,  let  me  put  on  the  record  that  one  entity  that  objects 
to  this  legislation  and  feels  that  they  would  be  adversely  affected 
is  an  entity  that  I  care  a  great  deal  about.  I  worked  for  them  be- 
tween 1993  and  1994.  It  is  the  Hudson  Institute  in  IndianapoHs. 
illiey  disagree  with  me.  I  generally  support  all  of  the  efforts  that 
^hey  do.  I  agree  with  most  of  the  things  that  they  write  and  publish 
In  terms  of  various  positions  on  policy  papers. 

Frankly,  I  don't  think  this  would  limit  their  ability  to  do  that 
work,  but  they  feel  that  it  would  adversely  affect  them.  Let  me  put 
that  on  the  record  as  an  example,  that  I  do  not  seek  to  defund  any 
particiJar  point  of  view,  but  to  simply  say  taxpayer  funds  should 
not  subsidize  advocacy  or  pohtical  activity. 

Thank  you,  Mr.  Fox. 

Mr.  Fox.  I  yield  back  the  balance  of  my  time. 

Mr.  McIntosh.  I  believe  Mr.  Peterson  would  be  next. 

Do  you  have  any  questions?  Anyone  on — ^Mr.  Gutknecht,  do  you 
have  any  questions? 

Mr.  Gutknecht.  Thank  you,  Mr.  Chairman.  I  don't  know  if  it  is 
my  turn  or  not,  but  I  do  want  to  raise  a  couple  of  points. 

First  of  all,  I  do  agree  with  you.  Representative  Sabo,  that  that 
billboard  behind  the  chairman,  although  I  know  you  have  never 
used  and  I  know  I  would  never  use  exaggeration  to  make  a  pohtical 
point 

Mr.  Sabo.  Never. 

Mr.  Gutknecht.  But  maybe  it  does  go  a  bit  far. 

But  I  think  we  are  having  a  discussion  in  Congress  right  now. 
In  fact,  it  has  been  more  heated  in  the  Senate,  and  I  suspect  it  will 
come  over  to  the  House  sooner  rather  than  later,  about  the  whole 
idea  of  lobb5ring  reform. 

You  know,  there  is  a  good  deal  of  consternation  in  the  American 
body  politic  about  how  much  is  spent  by  lobbyists  to  influence  deci- 
sions here  in  Congress,  and  you  have  sort  of  said  that  that  is  not 
necessarily  a  bad  thing,  and  I  don't  want  to  put  words  in  your 
mouth,  but  you  have  talked  about  the  sort  of  explosion  of  the  nvim- 
ber  of  groups  that  are  registered  here  and  lobby.  But  isn't  this  sort 
of  the  inverse  of  that? 

I  mean  in  one  respect  you  are  talking  about  lobbyists  who  give 
us  things  to  influence  our  decisions,  and  on  the  other  hand  we  are 
sort  of  giving  lobbjdng  groups  pubHc  money  to  increase  their  activi- 
ties, and  somehow  I  have  a  real  problem  with  that. 

Mr.  Sabo.  I  am  not  aware  where  we  give  groups  money  for  their 
lobbying  purpose,  or  what  we  are  talking  about  here  is  what  they 
do  with  their  non-Federal  funds, 

Mr.  Gutknecht.  Well 

Mr.  Sabo.  I  am  no  expert  in  lobbying  reform.  We  are  going  to 
change  who  registers,  I  have  no  problem  with  that.  I  think  people 
who  lobby  should  register.  I  think  they  should  disclose  how  much 
they  spent  at  it.  It  is  probably  never  perfectly  defined.  And  that  is 
appropriate.  Clearly  the  existing  laws  are  outdated,  need  to  be  up- 
dated, and  hopefully  we  would  do  that. 

That  should  apply  to  profit,  for-profit  companies,  nonprofit  com- 
panies. You  know  how  that  mix  occurs  in  this  country. 
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Frankly,  until  I  came  to  Congress  I  didn't  know  there  was  such 
a  thing  as  for-profit  hospitals,  because  in  my  experience  in  Min- 
nesota— I  don't  know  of  any.  I  had  assumed  all  hospitals  were  non- 
profit. I  knew  nursing  homes  were  both  for-profit  and  nonprofit, 
but  our  experience  in  Minnesota,  they  were  all  nonprofit,  and,  you 
know,  it  is  somehow — what  the  relationship  is  between  for-profits 
and  nonprofits  I  expect  varies  all  the  way  across  the  country. 

Mr.  GUTKNECHT.  Well,  if  I  can  foUowup  on  that,  there  is  sort  of 
a  philosophical  divide  here,  because  after  you  left  the  Minnesota 
house  and  I  came  a  few  years  later,  I  was  surprised  when  I  first 
showed  up  at  the  Minnesota  legislature,  there  were  400  registered 
lobbyists  at  the  State  Capitol.  By  the  time  I  left,  there  were  1,400 
registered.  To  me,  that  is  disconcerting.  You  sort  of  think  that  is 
a  good  thing? 

Mr.  Sabo.  No,  I  really  think  the  opposite.  I  think  that  means 
that  the  diversity  of  this  country  is  better  represented  before  the 
legislature  or  before  the  Congress,  and  it  makes  our  life  more  dif- 
ficult, it  makes  the  job  of  being  an  elected  Representative  much 
more  compUcated. 

You  know,  in  many  ways  it  would  be  nice  if  we  came  and  ap- 
peared and  it  disappeared  into  a  biosphere  and  nobody  was  here 
to  lobby  us.  The  reality — and,  if  you  don't  mind,  I  will  go  back  in 
history.  In  our  State  there  was  a  period  of  time  there  were  a  hand- 
ful of  industries  that  had,  in  my  judgment,  undue  influence  over 
what  happened  in  the  legislature,  and  the  losers  in  that,  in  many 
cases,  were  other  private  industries.  And  at  some  point  I  will  visit 
with  you  about  that  history;  I  don't  particularly  want  to  do  it  on 
the  record. 

Mr.  GUTKNECHT.  I  appreciate  that. 

Mr.  Sabo.  But,  you  loiow,  there  was  a  handful  that  had  incred- 
ible control  over  what  happened.  That  diversity  eventually  got  bro- 
ken, and  part  of  it  was  broken  by  efforts  within  the  Republican  leg- 
islature, and  it  meant  that  there  was  a  broader  nimiber  of  people 
trying  to  have  impact,  and  it  has  exploded  in  recent  years.  It 
makes  life  more  difficult. 

But  I  think  to  have  the  diversity  of  the  country  represented,  both 
in  the  legislature  or  here,  is  a  plus,  not  a  minus.  I  would  hate  to 
see  if  we  were  down  to  100  groups  that  were  lobbying  us. 

Mr.  GUTKNECHT.  I  would  just  Hke  to  call  a  couple  other  quick 
points,  and  you  and  Representative  Skaggs  seem  to  believe  that 
what  \ye  are  talking  about  is  unreasonable,  but,  frankly,  it  seems 
to  me  it  is  not  unreasonable  at  all,  particularly  when  we  are  talk- 
ing about  ultimately  billions  of  taxpayers'  dollars. 

We  showed  you — and  we  have  heard  more  testimony — one  group, 
for  example — I  will  just  share  this  with  you — there  is  one  group  we 
heard  about  at  the  last  hearing  that  received  something  like  94 
percent  of  its  funding  in  terms  of  Federal  moneys,  and  a  large 
amount  of  that  was  ultimately  coming  back  to  lobby  for  more 
money. 

Now,  some  of  the  groups  that  you  have  mentioned,  that  Rep- 
resentative Skaggs,  maybe  they  have  gone  too  far,  but,  frankly,  we 
are  only  talking  about  a  bill  that  is  12^2  pages  thick.  We  are  talk- 
ing about  a  disclosure  statement  that  is  one  page,  and  it  is  rel- 
atively simple  to  do.  I  don't  think  what  we  are  talking  about  is  un- 
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reasonable,  and,  frankly,  let  me  just  close,  and  perhaps  you  can  re- 
spond if  you  like. 

You  said  that  you  would  not  want  the  authors  of  this  bill  to  be 
writing  the  Bill  of  Rights.  Let  me  read  to  you  from  the  person  who 
did  write  the  Bill  of  Rights.  "To  compel  a  man  to  furnish  fvmds  for 
the  propagation  of  ideas  he  disbelieves  and  abhors  is  sinful  and  ty- 
rannical." That  is  what  Thomas  Jefferson  said. 

I  think  there  is  a  philosophical  divide  here,  and  we  just  feel  that 
it  is  wrong  to  compel  taxpayers  to  pay  these  lobbying  groups  to 
lobby  for  more  taxpayer  dollsirs,  and  somewhere  in-between,  at 
least  if  we  can  get  disclosure,  we  can  find  out  how  much  is  really 
happening. 

Right  now  it  strikes  me  that  to  a  large  degree  we  are  like  the 
bUnd  man  describing  an  elephant.  We  really  don't  know  what  is 
going  on.  In  the  contractors,  we  know  exactly  what  is  going  on. 
They  have  to  fill  out  a  mountain  of  paperwork,  if  they  have  a  Fed- 
eral contract.  But  if  they  are  getting  Federal  grants,  we  don't  know 
much  about  them. 

Mr.  Sabo.  I  think,  Mr.  Chairman,  what  they  are  filling  out  are 
expenditures  that  relate  to  that  contracting.  You  can  deal  with 
commingling  of  funds.  If  the  commingling  argument  makes  sense 
for  grantees,  it  makes  equal  sense  for  the  recipients  of — the  people 
who  have  contracts,  or  for  people  who  receive  pa3nnent  for  services 
that  may  not  be  grants  under  contracts,  or  people  who  receive  pay- 
ments in  some  form  from  the  Federal  Government  under  a  variety 
of  programs  that  provide  benefits  to  them. 

What  this  bill — and  I  am  not  sure  if  you  have  the  same  bill  as 
we  have.  What  I  am  looking  at  is  the  Istook  amendment  that  is 
currently  attached  to  the  appropriation  bill.  That  simply  is  not  reg- 
ulating lobbying  in  terms  of  what  they  do,  it  is  simply  saying  there 
is  a  Umit  on  how  much  of  their  nongovernmental  revenues  and  in- 
come they  can  use  for  the  purpose  of  pohtical  advocacy,  which  is 
sort  of  loosely  defined. 

Mr.  GUTKNECHT.  Thank  you. 

I  yield  back,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you,  Mr.  Gutknecht. 

Mrs.  Meek.  Mr.  Chairman. 

Mr.  McIntosh.  Mrs.  Meek,  do  you  have  any  comments? 

Mrs.  Meek.  Will  the  gentleman  )deld  for  a  question? 

Mr.  Gutknecht.  Sure. 

Mrs.  Meek.  You  mentioned  that  your  research  revealed,  that  I 
think  you  said  something  like,  94  percent  of  the  nonprofit  agencies 
are  using  their  moneys  to  lobby  the  Government;  is  that  correct? 

Mr.  Gutknecht.  No;  what  I  said  is  there  is  one  group  that  we 
heard  about  last  week  that  received  94  percent  of  their  funding 
from  Federal  grants. 

Mrs.  Meek.  All  right. 

Mr.  Gutknecht.  And 

Mrs.  Meek.  If  that  is  true  then,  why  is  it  that  we  don't  try  to 
increase  the  enforcement  of  our  current  laws  instead  of  changing 
it  and  going  in  another  direction?  You  said  that  evidence  has 
shown  that  there  are  some  groups  who  are  abusing  this.  Why  don't 
we  improve  the  enforcement  to  go  after  these  people  who  are  abus- 
ing current  law? 
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Mr.  GUTKNECHT.  Well,  Representative  Meek,  I  am  not  certain 
there  are  any  laws  to  stop  this,  and,  frankly,  I  am  not  certain 
that — actually,  what  I  think  we  want  to  do  is  get  at  better  disclo- 
sure so  we  know  exactly  what  is  going  on  out  there.  Maybe  the 
problem  isn't  as  big  as  some  people  think,  but  I  think  the  American 
taxpayers  have  a  right  to  know  exactly  what  is  happening. 

We  have  incredibly  precise  rules,  regulations,  and  laws  as  it  re- 
lates to  Federal  contractors.  They  have  to  go  through  an  incredible 
maze  to  disclose  what  actually  happens  and  how  much  they  are 
spending  up  here  on  Capitol  Hill  and  in  other  efforts  to  influence 
legislation.  Many  of  the  nonprofits  have  almost  no  disclosure  re- 
quirements, as  I  understand  it. 

Mrs.  Meek.  Well,  most  of  them,  if  I  may  go  further,  Mr.  Chair- 
man. 

Mr.  McIntosh.  Certainly.  It  is  actually  the  gentlelad^s  time  for 
questioning. 

Mrs.  Meek.  I  have  the  time.  You  do  have  Federal  laws  that  pro- 
hibit this  kind  of  use  of  Federal  funds  already.  There  is  Federal 
law  that  covers  that;  am  I  correct?  ' 

Mr.  McIntosh.  There  is — I  believe  it  is  referred  to  as  the  Byrd 
amendment  that  limits  grantees  from  engaging  in  political  and  lob- 
bying activities,  but  it  has  not  been  enforced  and  it  is  ineffective. 

Mrs.  Meek.  Well,  that  points  right  to  my  question,  if  I  may  re- 
gain my  time:  Why  not  go  after  the  stronger  enforcement  of  current 
laws  that  are  already  on  the  books? 

Mr.  Sabo.  Mr.  Chairman,  might  I  inquire?  Do  you  have  another 
panel  waiting  to  testify? 

Mr.  McIntosh.  We  do  have  two  more  panels. 

Mr.  Sabo.  I  am  happy  to  answer  further  questions,  but  if  you 
have  to  adjourn  the  meeting  by  1  o'clock,  I  think  you  should. 

Mr.  McIntosh.  Let  me  ask  Mrs.  Meek.  Let  me  just  briefly  say 
the  problem  is  that  there  is — ^it  is  impossible  to  treat — to  build  the 
Chinese  walls.  We  need  to  broaden  the  application  of  current  law. 

Mrs.  Meek.  I  am  sorry,  Mr.  Chairman,  would  you  say  that 
again? 

Mr.  McIntosh.  We  need  to  broaden  the  prohibition  in  current 
law  as  well  as  strengthen  the  enforcement.  That  is  my  view  of  the 
problem. 

Mrs.  Meek.  Thank  you. 

Mr.  McIntosh.  Thank  you. 

Let  me  thank  you  very  much  for  coming.  I  appreciate  the  input, 
Mr.  Sabo,  on  this,  and  Mr.  Ehrlich  mentioned  to  me  before  leaving 
that  he  would  like  to  get  together  with  you  actually  and  discuss 
this  because  he  sensed  there  were  some  points  of  common  ground 
with  us  on  this.  I  appreciate  you  coming  today. 

Mr.  Sabo.  Thank  you. 

[The  prepared  statement  of  Hon.  David  E.  Skaggs  follows:! 
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Thank  you,  Mr.  Chairman,  for  this  opportunity  to  testify 
concerning  certain  proposed  restrictions  on  political  advocacy  by 
the  recipients  of  various  federal  payments  and  by  those  who  do 
business  with  such  recipients. 

As  I  understand  it,  these  restrictions  have  not  yet  been 
introduced  as  a  bill  for  formal  consideration  by  this  or  any 
other  authorizing  committee.   However,  in  the  form  of  an 
amendment  offered  by  Representative  Istook,  they  have  now  been 
added  to  a  pending  appropriations  bill  --  a  direct  violation  of 
the  House's  rule  against  legislating  on  an  appropriations  bill, 
but  one  that  the  Rules  Committee  may  seek  to  protect  against  a 
richly-deserved  point  of  order-   Therefore,  I  will  address  my 
comments  to  the  provisions  of  the  Istook  amendment. 

Those  provisions  are  often  described  as  intended  only  to  keep 
federal  grants  from  being  used  to  lobby  the  federal  government. 
But,  in  fact,  it  would  have  much  greater  reach  —  using  the  long 
arm  of  the  federal  government  to  fundamentally  cripple  the 
ability  of  anyone  who's  covered  to  communicate  with  policy- 
makers and  to  participate  in  the  political  life  of  our  country. 

In  fact,  if  the  Istook  amendment  were  to  become  law,  most 
Americans   may  well  end  up  having  to  file  certified  annual  reports 
detailing  their  "political  advocacy."  That's  because  the  conduct 
and  activities  of  most  Americans  will  probably  fit  under  the 
incredibly  broad  definitions  of  "grantee"  and  "political 
advocacy"  which  trigger  a  chilling,  intrusive  set  of  reporting 
requirements. 

In  the  process,  they'll  have  to  follow  "generally  accepted 
accounting  principles,"  and  they'll  be  subject  to  mandatory 
federal  audits,  to  be  released  publicly.   They  could  spend  no 
more  than  five  percent  of  their  own  money  on  certain  activities 
and  items.   And  if  challenged  on  any  of  this,  they'd  have  to 
prove  their  own  innocence  by  "clear  and  convincing  evidence,"  the 
toughest  standard  in  civil  litigation. 
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Advocates  for  the  amendment  say  it  applies  to  "special  interest 
groups"  getting  federal  "grants."  They  say  its  purpose  is  to 
keep  them  from  spending  more  than  five  percent  of  their  own  money 
(yes,  their  ovn  money)    on  "political  advocacy."  That's  atrocious 
enough.   But  what's  worse  is  that  the  actual  language  of  the 
provision  goes  much  further. 

It  applies  not  only  to  recipients  of  traditional  money  grants, 
but  also  to: 

the  provision  of  any  Federal  funds,  appropriated  under 
this  or  any  other  Act,  or  other  thing  of  value  to  carry 
out  a  public  purpose  of  the  United  States. 

The  exceptions  are  few: 

funds  for  acquisition  (by  purchase,  lease  or  barter)  of 
property  or  services  for  the  direct  benefit  or  use  of  the 
United  States,  or  the  payments  of  loans,  debts,  or 
entitlements;  or  the  provision  of  funds  to  or  distribution 
of  funds  by  an  Article  I  or  III  court;  and  the  provision  of 
grant  and  scholarship  funds  to  students  for  educational 
purposes . 

The  Istook  amendment  doesn't  apply  to  state  or  local  governments, 
but  it  does  apply  to  anyone  who  receives  money  or  a  thing  of 
value  from  a  state  or  local  government  which  uses  federal  funds 
to  do  so. 

in  short,  the  Istook  amendment  is  a  sweeping  revision  of 
permanent  law,  designed  to  intimidate  recipients  of  many  kinds  of 
federal  grants,  payments,  or  benefits  —  and  associates  of  such 
recipients  —  from  exercising  their  constitutional  rights  to  free 
expression  of  political  views,  and  to  petition  their  government. 

Toward  that  end,  the  amendment  would  establish  a  big-government, 
big-brother  system  of  political  controls.   For  example,  it  would 
bring  about  the  creation  of  a  national  database  of  political 
activity  —  covering  everything  from  communications  to 
contributions  made  by  individual  citizens  —  managed  by  the 
United  States  government.   All  individuals  and  organizations 
falling  under  the  reporting  terms  of  the  amendment  would  have  to 
file  annually  an  itemized  statement  of  political  activity  with 
the  federal  government.   Sound  like  "1984"? 

Furthermore,  we  would  soon  face  a  new  section  in  many  employment 
forms  and  purchase  orders,  necessitated  by  the  accounting  regime 
imposed  by  the  amendment,  in  which  the  question  would  be:  "Are 
you  now,  or  in  the  last  five  years  have  you,  engaged  in  lobbying 
or  political  activity  of  any  kind?  if  the  answer  is  "yes," 
complete  schedule  D,  itemizing  the  type  and  date  of  such 
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activity,  the  amount  you  spent  on  the  activity,  and  the 
percentage  of  your  annual  income  devoted  to  all  such  political 
activity  expenditures."   Sound  like  1953? 

The  amendment  not  only  prohibits  direct  use  of  many  kinds  of 
federal  payments  for  political  advocacy,  but  prohibits  any 
similar  payment  to  an  entity  which  has  exceeded  something  called 
a  "political  advocacy  threshold"  for  any  of  the  preceding  five 
years.   So,  the  amendment  would  restrict  political  expression 
using  even  a  covered  party's  private  resources  and  even  for  years 
in  which  no  federal  grant  or  payment  or  other  benefit  was 
involved. 

so,  Mr.  Chairman,  just  who  would  be  covered  by  the  Istook 

amendment? 

universities  and  scientists  getting  research  grants  from  the 
National  Institutes  of  Health  or  the  National  Science  Foundation? 
Yes,  these  are  reasonably  straightfon^^ard  examples  of  grants  that 
would  be  covered  by  the  Istook  amendment. 

Churches  getting  federal  grants  to  run  child-care  programs?  Yes, 
because  there  is  no  exception  for  religious  organizations. 

Pregnant  women/  nursing  mothers^  and  newborns  receiving 
assistance  under  the  Komen,  Infant,  and  children  (WIC)  progreuu? 
Yes,  because  those  payments  are  not  excepted. 

Displaced  workers  and  others  receiving  job  training?  Yes, 
because  training  is  obviously  a  thing  of  value. 

Farmers  getting  crop-insurance  payments  and  "sod  buster" 
payments?   Yes,  these  payments  are  not  entitlements  or  otherwise 
excepted  from  coverage. 

Recipients  of  federal  disaster  assistance  loans  or  Farmers  Home 
Administration  loans?   Yes,  evidently,  because  the  exception  is 
for  "payment  of  loans"  --  which  evidently  means  federal  funds 
used  to  make  payments  on  loan  obligations  of  the  United  States 
and  doesn't  apply  to  funds  a  farmer  would  receive  under  a  loan 
from  the  federal  government. 

Irrigators  getting  water  from  Bureau  of  Reclamation  projects? 

Yes,  those  of  us  from  the  west  know  that  water  is  a  thing  of 
value. 

A  mining  company  acquiring  title  to  mineral  lands,  or  anybody 
acquiring  excess  or  surplus  federal  equipment  or  supplies?  Yes, 
those  are  obviously  things  of  value  —  and  the  exception 
regarding  property  acquisition  applies  only  to  property  acquired 
for  the  "direct  benefit  or  use  of  the  United  States,"  not  to 
property  sold  or  transferred  by  the  United  States,  especially  at 
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be low-market  prices. 

Any  gun  club  that  nay  get  anmunition  from  the  Defense  Department 
or  is  permitted  to  use  a  Federal  facility  to  promote 
marksmanship?   Yes,  because  those  are  things  of  value. 

The  25  million  children  in  the  school  Ivmch  program?   Yes, 
because  school  lunches  are  a  "thing  of  value"  provided  to  carry 
out  the  "public  purpose"  described  in  the  National  School  Lunch 
Act  (as  federal  spending  is  always  designed  to  serve  a  public 
purpose) .   School  lunches  aren't  entitlements,  nor  subject  to  any 
other  exceptions.  The  schools,  as  organizations  of  state  and 
local  governments,  wouldn't  be  covered,  but  the  students  would 
be. 

In  fact,  Mr.  chairman,  under  the  J stock  amendment,  more  Americans 
probably  would  have  to  fill  out  political  advocacy  reports  than 
now  fill  out  income  tax  returns! 

And  remember,  Mr.  chairman,  anyone  covered  by  the  amendment  also 
would  be  prohibited  from  doing  business  of  any  sort  with  any 
other  person  or  entity  which  has  spent  more  than  15%  of  his/ its 
budget  on  "political  advocacy"  during  the  preceding  year,  under 
the  penalty  of  having  any  such  expenditure  count  as  if  it  were 
the  covered  party's  own  "political  advocacy." 

So,  to  comply  with  this  provision,  a  covered  party  would  have  to 
require  every  employee  or  person  with  whom  it  does  business  to 
disclose  his/ its  political  activities  and  expenditures.   In  other 
words,  the  amendment  not  only  seeks  to  control  the  political 
activity  of  the  covered  parties,  but  all  persons,  businesses,  or 
other  entities  with  whom  the  covered  party  does  business. 

Incidentally,  Mr.  Chairman,  all  calculations  of  these  thresholds 
are  to  be  based  on  the  federal  fiscal  year.   So,  if  covered 
parties,  or  those  with  whom  the  covered  parties  are  doing 
business,  happen  to  have  a  different  fiscal  year  (as  most  do) , 
they  will  have  to  convert  their  books  to  the  federal  fiscal  year 
to  determine  compliance. 

Another  "Big  Brother"  aspect  of  the  amendment  is  its  approach  to 
assure  compliance  with  these  limits  on  so-called  "political 
advocacy."   It  is  an  approach  that's  particularly  troubling 
because  we're  dealing  with  limits  on  activities  of  a  grantee  that 
would  otherwise  be  protected  under  the  First  Amendment,   while  it 
usually  falls  to  the  government  to  prove  that  someone  has  done 
something  wrong  (an  approach  consistent  with  the  presumption  of 
innocence) ,  the  amendment  provides  that  the  burden  of  proof  will 
be  on  a  covered  party  to  establish  that  he's  done  everything 
right  1 

Furthermore,  if  that  weren't  enough,  a  covered  party  must  carry 
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that  burden  of  proof,  not  by  the  usual  standard  of  civil  law,  a 
preponderance  of  the  evidence,  but  rather  by  the  far  more 
exacting  and  difficult  standard  of  clear  and  convincing  evidence, 
a  standard  usually  reserved  for  extraordinary  matters  such  as 
punitive  damages.   This  is  all  the  more  problematic  when  coupled 
with  another  provision  in  the  amendment  that  allows  private 
citizens  to  sue  a  covered  party  and  split  treble  damages  with  the 
government.   Talk  about  an  invitation  to  litigation! 

Now  the  question  looms  large,  what  is  "political  advocacy"?  For 
all  practical  purposes,  its  definition  encompasses  all  manner  of 
communication  and  conduct  normally  protected  by  the  First 
Amendment:  engaging  in  publicity,  making  contributions  (cash  or 
in-kind) ,  campaigning,  distributing  statements,  participating  in 
litigation,  challenging  a  government  agency  action,  and  so  on, 
whenever  the  objective  is  getting  someone  elected  or  defeated,  or 
exerting  some  influence  on  government  policy  or  decisions  at  any 
level  —  state,  local,  or  federal.   There  are  several  exceptions: 
a  grantee  can  respond  to  a  government's  written  request  for 
technical  assistance,  or  make  available  the  results  of 
"nonpartisan  analysis,  study,  research,"  or  communicate  with  its 
own  members  (provided  that  any  such  communication  is  not  designed 
to  encourage  the  members  themselves  to  engage  in  any  political 
advocacy) . 

The  disclosure  requirements  of  the  amendment  are  chillingly 
intrusive.  A  covered  party  who  engages  in  any  political  advocacy 
must  file  with  its  grant-making  agency  each  year  a  certified 
statement,  describing  all  the  covered  party's  political  advocacy 
activities,  listing  the  name  and  ID  number  of  any  person  to  whom 
it  paid  any  funds  originally  provided  by  the  federal  government, 
and  estimating  the  amount  spent  on  advocacy  and  the  amount  of  the 
covered  party's  prohibited  political  advocacy  threshold.   The 
amendment  also  provides  that  each  federal  agency  making  payments 
covered  by  the  amendment  will  then  send  all  these  disclosure 
statements  to  the  Census  Bureau,  where  they'll  be  collated  and 
put  out  on  the  Internet. 

Enforcement  of  the  limits  on  political  advocacy  will  occur 
through  GAO  or  IG  .audits,  and  through  False  claims  Act 
investigations  by  the  grant-making  agency.  False  Claims  Act  civil 
actions  brought  by  the  Attorney  General,  and,  as  I  mentioned,  by 
private  lawsuits  brought  under  the  so-called  "private  attorney 
general"  provisions  of  the  False  Claims  Act.   (The  lengthy  and 
detailed  provisions  of  the  False  Claims  Act,  Title  31  U.S.  Code, 
are  incorporated  by  reference.) 

A  covered  party  could  face  liability  under  the  False  Claim  Act 
for  a  penalty  of  $10,000,  plus  up  to  three  times  the  amount  of 
the  grant,  for  submitting  a  false  statement  in  support  of  a  claim 
—  in  this  context,  a  grant  —  if  the  grantee  "acts  in  deliberate 
ignorance  of  the  truth  of  falsity  of  the  information."   That 
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sounds  reasonable,  I  suppose,  until  you  recall  the  burden  of 
proof  regarding  compliance:   a  covered  partly  must  show  compliance 
by  clear  and  convincing  evidence.   So,  we  are  faced  with  the 
bizarre  prospect  that  a  zealous  private  citizen  could  sue  a 
covered  party  for  treble  damages,  alleging  that  the  covered 
party's  annual  certification  of  political  advocacy  was  false,  and 
thus  put  the  covered  party  to  the  task  of  proving  the  negative, 
which  is  tough  enough  to  do  under  any  circumstance,  much  less 
when  this  must  be  done  by  clear  and  convincing  evidence. 

I  believe  the  potentially  perverse  effects  of  this  amendment  can 
be  no  better  illustrated  than  by  its  application  to  a 
hypothetical,  but  typical,  set  of  facts  involving  an  NSF  research 
grant.   Let  us  say  that  the  covered  party  is  a  university 
professor,  heading  a  research  team  of  several  colleagues,  post- 
doctorate  fellows,  graduate  students,  and  lab  assistants.   They 
would  purchase  lab  equipment  and  supplies  from  several  companies. 

Now  under  the  Istook  amendment,  the  professor  could  have  spent  no 
more  than  5%  of  her  own  income  on  political  activity  for  the 
previous  five  years.   Heaven  only  knows  how  she  would  be  supposed 
to  deal  with  the  political  expenditures  of  her  independently 
wealthy  and  activist  husband,  assuming  they  file  a  joint  return. 
Meanwhile,  she  would  have  to  have  her  entire  research  team  and 
all  the  lab  equipment  and  supply  firms  complete  the  questionnaire 
I  mentioned  earlier  and  account  for  their  political  activity. 
Again,  what  if  one  of  them  should  have  been  so  enthusiastic  about 
civic  responsibilities  that  he  spent  over  15%  of  his  income  on 
political  advocacy  that  year?   presumably,  he's  off  the  team, 
or,  what  if  the  same  facts  applied  to  the  company  that's  the  only 
source  of  an  essential  piece  of  equipment?   There  goes  the 
project.   And,  of  course,  if  any  of  these  folks  did  even  a  little 
political  advocacy,  that  would  have  to  be  disclosed  and  reported 
to  NSF,  which  would  have  to  report  it  to  the  Census  Bureau,  which 
would  make  sure  that  the  information  about  the  political  activity 
of  the  professor  and  her  team  was  as  near  as  the  Internet. 

Is  there  any  doubt  that  academic  freedom,  and  freedom  of 
expression  more  generally,  is  put  at  grave  risk  by  all  this? 
Would  anyone  here  like  to  try  to  explain  to  the  colleges  in  your 
districts  how  we  could  endorse  such  a  Rube  Goldberg  contraption, 
especially  one  so  patently  unconstitutional? 

No  doubt,  there  have  been  some  transgressions,  some  misuse  of 
federal  grant  money  to  push  what  some  consider  a  biased  political 
agenda.   But  the  Istook  amendment  covers  millions  of  people  who 
have  never  received  any  "grant,"  in  the  usual  sense.   Even  for 
people  who  undoubtedly  are  "grantees"  and  who  have  done  something 
that  could  be  called  lobbying,  this  amendment  would  constitute 
capital  punishment  for  a  misdemeanor.   And  for  all  the  vast 
majority  of  federal  funds  recipients  who've  tried  to  work  in  good 
faith  for  the  national  interest,  this  amendment  would  be  a 
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slaughter  of  the  innocents. 

In  short,  Mr.  Chairman,  the  Istook  cunendment  is  an  outlandish, 
even  perverse,  mass  of  legislation  that  would  intrude  into  the 
lives  of  hundreds  of  thousands  of  people  in  every  Congressional 
district,  and  that  would  require  a  vast  expansion  of  federal 
bureaucracy  to  administer  —  all  in  an  effort  to  put  limits  on 
the  extent  to  which  individuals  or  groups  could  use  their  own 
resources  for  political  activities. 
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Mr.  McIntosh,  Why  don't  we  call  the  second  panel  forward  and 
go  ahead  and  hear  from  them,  and  we  may  need  to  recess  at  1 
o'clock  anyway  or  recess  for  a  vote. 

While  the  panel  is  coming  forward,  let's  go  ahead,  and  I  would 
like  to  put  on  the  record  brief  answers,  and  we  will  make  available 
longer  explanations  to  some  of  the  questions  that  Mr.  Skaggs  had 
in  his  testimony,  and  although  we  disagree  fundamentally  on  the 
merits  of  this  bill,  I  do  appreciate  his  asking  these  questions. 

If  you  will  turn  to  page  3  of  his  testimony,  he  asked  whether  var- 
ious entities  would  be  covered  by  the  amendment.  The  brief  answer 
as  to  universities  and  scientists  receiving  research  grants  is  that 
State  universities  would  not,  they  are  exempt,  but  other  univer- 
sities would,  as  well  as  scientists  if  they  receive  the  grants  in  their 
individual  capacity.  They  generally  are  not  objecting  because  of  the 
5-percent  limitation.  They  don't  feel  their  advocacy  activities  exceed 
that. 

Chiu-ches  getting  Federal  grants  to  run  child  care  programs,  the 
answer  is  no;  because  they  are  governed  by  the  same  limits  under 
the  IRS  rules.  I  think  actually  the  answer  is  yes,  but  it  is  not  an 
additional  requirement  because  they  currently  are  under  a  similar 
limitation  due  to  their  tax-exempt  status. 

Pregnant  women,  nursing  mothers,  and  newborns  receiving  as- 
sistance under  WIC,  the  answer  is  no;  they  are  beneficiaries,  not 
grant  recipients. 

Displaced  workers  and  others  receiving  job  training,  the  answer 
is  no;  again,  because  they  are  beneficiaries,  not  grant  recipients. 

Farmers  receiving  crop  insurance,  the  answer  is  yes,  it  is  a  hy- 
brid program;  half  of  it  is  in  the  form  of  contracts,  half  of  it  in  the 
form  of  grants,  and  those  who  receive  grants  would  be  covered. 

And  sodbuster  payments,  the  answer  to  that  is  no,  because  that 
is  an  entitlement  program. 

Recipients  of  Federal  disaster  assistance  loans  or  farm  home- 
owner administration  loans,  the  answer  is  no,  they  would  not  be 
covered,  because  loans  are  excluded  under  the  definition  of 
"grants." 

Irrigators  getting  water  from  the  Bureau  of  Reclamation,  the  an- 
swer is  no.  The  water  may  be  cheap,  it  may  be  a  good  deal  for 
them,  but  it  is,  in  fact,  a  transaction  and  not  a  grant. 

A  mining  company  acquiring  title  to  mineral  lands  or  anybody 
acquiring  excess  or  s\u*plus  Federal  equipment  or  supplies,  the  an- 
swer is  no,  because,  again,  it  is  a  transaction  where  there  is  consid- 
eration going  both  ways  and  not  a  grant. 

Any  gun  club  that  gets  ammunition  from  the  Defense  Depart- 
ment or  is  permitted  to  use  a  Federal  facility  to  promote  marks- 
manship: There  are  several  gun  clubs  that  in  addition,  receive 
grants  to  teach  marksmanship,  and  they  would  definitely  be  cov- 
ered. 

The  25  million  children  in  the  School  Lunch  Program,  the  answer 
is  no.  We  will  not  have  another  debate  about  school  lunches  as  a 
result  of  this  bill  because  it  is  an  entitlement  at  this  point  to  those 
children.  It  will  be  turned  into  a  block  grant,  which,  again  will  not 
be  covered  by  the  provisions  of  this  bill. 


215 

I  just  wanted  to  put  that  on  the  record.  I  do  actually  believe  real 
examples  help  to  clarify  the  scope  of  this,  and  we  will  be  making 
a  fuller  explanation  as  part  of  the  record. 

Let  me  turn  now  to  this  next  panel.  I  really  appreciate  you  wait- 
ing for  the  discussion  that  has  taken  place. 

This  panel  is  several  individuals  who  are  expert  in  the  area  of 
effective  and  good  government.  The  first  witness  is  Ms.  Arianna 
Huffington,  who  is  chair  of  the  Center  for  Effective  Compassion 
and  senior  fellow  at  the  Progress  and  Freedom  Foundation. 

Ms.  Huffington,  thank  you  for  coming. 

STATEMENTS  OF  ARIANNA  HUFFINGTON,  CHAIR,  CENTER  FOR 
EFFECTIVE  COMPASSION,  AND  SENIOR  FELLOW,  PROGRESS 
AND  FREEDOM  FOUNDATION;  TOM  SCHATZ,  PRESIDENT, 
CITIZENS  AGAINST  GOVERNMENT  WASTE;  AND  PAUL  HEW- 
ITT, EXECUTIVE  DIRECTOR,  NATIONAL  TAXPAYERS  UNION 
FOUNDATION 

Ms.  Huffington.  Thank  you,  Mr.  Chairman.  Thank  you  for  in- 
viting me  to  testify  this  morning. 

I  would  like  to  testify  both  based  on  my  personal  experience  in 
founding  a  partnership  for  children  in  need  in  Santa  Barbara 
County  and  on  my  work  with  the  Center  for  Effective  Compassion, 
but  before  I  start  let  me  say  that,  having  listened  to  so  much  of 
the  debate  this  morning,  I  am  more  than  grateful  to  you,  Congress- 
man Istook,  and  you.  Congressman  Ehrlich,  for  this  courageous 
piece  of  legislation  which  I  believe  will  go  a  long  way  toward 
changing  a  lot  of  the  way  we  are  addressing  social  problems  in  this 
country. 

Mr.  McIntosh.  Thank  you  very  much. 

Ms.  Huffington.  To  start  with  my  experience  launching  the 
partnership  for  children  in  Santa  Barbara  County,  we  launched  it 
at  the  end  of  1992.  It  was  funded  for  the  first  year  by  my  husband's 
congressional  salary,  and  his  second  year's  congressional  salary 
went  to  a  similar  partnership  in  San  Luis  Obispo.  It  was  a  non- 
partisan partnership,  and  our  goal  was  really  to  help  children  in 
need  directly  by  raising  funds  and  by  encouraging  others  to  volun- 
teer their  time. 

What  happened  is  that  gradually  more  and  more  people  joined 
the  steering  committee  who  were  Democrats  and  nobody  was  really 
looking  at  political  affiliation.  Aft;er  the  election,  we  discovered  last 
November  that  I  was  the  only  Repubhcan  on  the  board,  and  I  was 
told  that  now  everybody  wanted  to  change  the  goal  of  the  partner- 
ship. Instead  of  helping  children,  instead  of  raising  money  and  mo- 
bilizing volunteers  to  help  them,  now  they  wanted  the  partnership 
to  be  about  advocacy.  They  wanted  us  to  concentrate  instead  on 
lobbying  the  Government  to  help  children. 

As  far  as  I  was  concerned,  this  was  completely  unacceptable.  I 
believed  all  along  that  the  goal  of  the  partnership  should  have  been 
to  help  children  directly,  and  therefore,  since  I  was  outnumbered, 
we  all  agreed  to  disband  the  partnership. 

This  was  a  tremendous  cause  of  sadness  to  me,  both  because  I 
believed  in  the  partnership  and  in  the  good  work  we  had  done  and 
because  I  was  very  disturbed  by  the  kind  of  mind-set  among  very 
prominent,  very  well  intentioned  members  of  the  community  who 
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believed  that  advocacy  was  more  important  in  helping  children 
than  helping  children. 

It  is  the  same  kind  of  mind-set  that  we  saw  demonstrated  today 
here  among  critics  of  the  amendment  and  that  we  have  seen  dem- 
onstrated generally  in  the  discussion  among  those  who  oppose  the 
amendment.  It  is  a  kind  of  mind-set  that  has  really  permeated  the 
last  30  years  of  social  policy  and  that,  despite  all  the  failures  of  the 
War  on  Poverty,  despite  all  the  unmitigated  disasters  that  have 
caused  so  much  destruction  in  the  Uves  of  people  who  are  poor,  who 
are  addicted,  who  are  homeless,  we  continue  to  perpetuate  the 
same  kind  of  delusion. 

And  not  only  that,  Mr.  Chairman,  but  right  now  we  are  finding 
that  government  is  actively  hostile  to  programs  that  do  not  receive 
help  from  Government,  especially  if  they  are  faith  based. 

There  is  an  example  right  now  that  I  would  like  to  bring  to  your 
attention  of  a  group  called  Teen  Challenge  that  deals  with  drug  ad- 
dicts. There  are  130  chapters  all  over  the  country.  Their  success 
rate  is  close  to  80  percent.  Yet  in  Texas,  the  Government  is  tr3dng 
to  close  them  down  because  they  do  not  comply  with  the  assump- 
tion that  you  have  to  have  trained  professionals  in  order  to  have 
good  success  rate. 

When  the  director  of  the  program  in  San  Antonio,  fighting  for  the 
life  of  the  program,  argued  and  asked  the  government  officials  to 
look  at  their  outputs,  to  look  at  their  outcomes,  the  answer  came 
back,  outcomes  are  not  our  concern,  compljdng  with  regulations  is 
our  concern. 

Well,  Mr.  Chairman,  I  believe  that  your  amendment  will  go  a 
long  way  toward  putting  the  emphasis  on  outcomes  and  outputs 
rather  than  good  intentions  and  compl3dng  with  the  regulations. 

Now,  to  move  on  to  my  experience  with  the  Center  for  Effective 
Compassion,  which  was  founded  at  the  same  time  that  the  Partner- 
ship for  Children  was  being  disbanded,  the  Center  for  Effective 
Compassion  is  based  here  in  Washington  as  part  of  the  Progress 
and  Freedom  Foundation,  and  our  work  is  based  on  the  work  of 
professor  Marvin  Olasky  in  his  book,  "The  Tragedy  of  American 
Compassion." 

What  Professor  Olasky  has  argued  is  that  if  we  want  to  really 
solve  social  problems,  we  need  to  engage  in  charity  that  is  per- 
sonal, challenging,  and  spiritual,  and  he  has  used  a  tremendous 
amount  of  documentation  to  prove  his  point. 

Professor  Olasky  and  I  have  been  around  and  visited  many 
projects  right  here  in  Washington,  DC,  and  we  have  foimd  many 
beacons  of  hope,  Mr.  Chairman,  that  receive  no  Government 
money,  that  do  not  engage  in  lobbying  or  advocacy,  but  simply  en- 
gage in  helping  turn  lives  around,  and  three  of  those  people  are 
here,  and  I  would  like  to  introduce  them  to  you,  Mr.  Chairman.  We 
have  here  Mrs.  Hannah  Hawkins. 

Will  you  stand?  Hannah. 

Mr.  McIntosh.  Please  reflect  that  Mrs.  Hawkins  is  here  in  the 
audience. 

Ms.  HUFFINGTON.  Hannah  is  running  Children  of  Mine  in  Ana- 
costia,  an  after-school  program  that  she  started  by  running  it  lit- 
erally out  of  her  own  home  with  her  own  disability  pension,  that 
provides  help  and  support  for  children  from  4  years  old  on,  who  lit- 
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erally  have  nothing  to  do  after  school,  many  of  whom  get  involved 
in  crime.  Without  Hannsih,  many  of  them  would  have  been  shot 
dead  by  now. 

Now  Hannah  is  doing  all  this  without  a  penny  from  the  Federal 
Government,  and  she  has  been  here  all  morning,  and  I  have  ob- 
served her  expressions  as  she  was  listening  to  the  kind  of  stories 
of  what  groups  are  doing  with  Federal  taxpayer  money  instead  of 
helping  those  in  need,  using  the  money  to  lobby  the  Government 
to  do  the  work  that  Hannah  is  doing  unaided  in  Anacostia. 

And  Reverend  Woods — John,  would  you  please  stand?  Reverend 
Woods  runs  another  remarkable  place  here  in  Chinatown  called  the 
Gospel  Mission.  He  has  had  some  great  success  turning  the  Uves 
of  homeless  addicts,  alcoholics,  drug  addicts,  around  with  the  help 
of  a  faith-based  program  and  without,  again,  1  penny  from  the  Fed- 
eral Government. 

And  finally,  Mr.  Chairman,  I  would  like  to  introduce  to  you  Mr. 
Marsh  Ward.  Marsh  Ward  and  Julia  Lightfoot  run,  again,  another 
program  that  deals  with  drug  addiction,  especially  among  the 
homeless  here  on  the  Hill,  called  Clean  and  Sober  Streets,  and,  in 
fact,  many  members  of  various  congressional  staffs  on  the  Hill  have 
been  to  Clear  and  Sober  Streets,  they  have  volunteered  their  time, 
and  it  is  another  program  that  has  remarkable  success  rates  with- 
out having  to  comply  with  any  government  regulations,  without 
having  to  lobby  Government,  but  instead  using  the  resources  to 
help  people  directly. 

Mr.  McIntosh.  Ms.  Huffington,  let  me  suspend  for  1  second. 

Let  me  commend  all  of  you  for  the  good  work  and  good  efforts 
of  your  projects.  You  embody  the  American  spirit  when  you  go  out 
and  contribute  your  own  time,  and  money,  and  effort  to  accomplish 
these  things,  and  you  are  to  be  commended  by  all  of  us  here.  So 
thank  you  for  coming  today. 

Ms.  Huffington.  Mr.  Chairman,  the  work  we  are  going  to  be 
doing  at  the  Center  for  Effective  Compassion  is  to  spotlight  all 
around  the  country  the  work  of  people  like  Mr.  Ward,  Mrs.  Haw- 
kins, and  Reverend  Woods  who  are  here  today  and  to  encourage 
Americans  to  volunteer  their  time  and  to  volunteer,  giving  more  of 
their  money,  to  spread  this  work  instead  of  using  their  time  and 
energy  to  lobby  the  Grovemment  to  do  the  work  that  we  need  to  do. 

We  cannot  abdicate  this  responsibility,  Mr.  Chairman.  It  is  our 
responsibility  to  help  those  in  need,  and  it  is  our  responsibiUty  to 
replace  the  welfare  state  with  alternatives,  and  if  your  amendment 
is  passed,  as  I  hope  and  pray  that  it  will  be,  it  will  not  only  save 
bilhons  of  dollars  of  taxpayer  money  but  it  will  send  a  very  power- 
ful message  to  nonprofits. 

When  they  are  confronted  with  social  problems,  instead  of  asking 
the  question  they  have  been  asking  so  far,  which  is,  what  is  the 
Government  going  to  do  about  it,  they  should  be  asking  the  ques- 
tion, what  am  I  going  to  do  about  it,  and  only  when  we  begin  to 
ask  this  question,  only  when  we  begin  to  tackle  each  problem  one 
at  a  time  and  each  human  being  one  at  a  time,  will  we  be  able  to 
solve  the  major  social  problems  facing  us. 

Mr.  Chairman,  your  critics  may  think  that  this  is  idealistic,  but 
America  was  founded  by  idealists  and  it  is  only  idealists  who 
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change  things,  not  cynics,  and  I  hope  that  ideaUsts  will  prevail, 
and  I  sincerely  hope  that  your  amendment  will  be  victorious. 

Thank  you. 

[The  prepared  statement  of  Ms.  Huffington  follows:] 
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TESTIMONY  FROM  ARIANNA  HUFFINGTON 

TO  THE  SUBCOMMmrEE  ON  REGULATORY  AFFAIRS 

JULY  28, 1995 


Mister  Oiairmaa,  I  would  like  to  thank  you  and  the  members  of  the  subcommittee 
for  inviting  me  to  testify.  I  woiJd  like  to  testify  in  favor  of  the  amendment  based  both  on 
my  personal  experience  foundmg  a  Partnership  for  children  in  need  in  Santa  Barbara 
County  and  on  my  work  founding  the  Center  for  Effective  Compassion. 

The  Partnershq)  for  the  Children  of  Santa  Barbara  County  was  a  non-partisan 
group  foimded  at  the  beginning  of  1993  to  mobilize  a  higher  level  of  community 
participation  to  solve  the  problems  of  children  in  need,  both  by  mobiHzing  vohmtcers  and 
by  raismg  funds  to  support  existing  groups,  serving  hungry  childrea,  homeless  childrai, 
children  that  needed  medical  and  dental  care.  The  Partnershq)*s  original  fimding  came 
from  my  husband's  congressional  salary  which,  in  1993  was  over  $125,000.  His  second 
year's  salary  went  to  a  similar  Partnership  formed  in  San  Luis  Obispo  County.  The  Santa 
Ynez  Foundation  provided  matching  fimds  for  many  of  our  grants  and  additional  fimds 
were  raised  through  fund-raisers  and  contributions  from  members  of  the  community,  and 
the  coimty  school  superintendent  provided  us  with  an  ofBce,  an  executive  director  and 
much  needed  he^. 

I  invited  a  prominent  Democrat  to  be  my  co-chair,  deUberately  underlining  the  bi- 
partisan nature  of  the  Partnership  and  I  never  concerned  myself  with  the  political 
affiliations  of  those  we  gradually  brought  on  our  steering  committee.  Afler  the  election,  it 
became  clear  that  political  afBliations  did  matter!  I  ended  up  bemg  the  only  R^ublican  on 
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the  steering  committee,  and  the  rest  of  my  colleagues  decided  that  because  of  the 
reductions  in  federal  and  state  programs  proposed  by  the  new  Republican  majority  in 
Washington,  the  Partner^  needed  to  change  directioQ. 

They  believe,  and  I  quote  from  a  letter,  "the  situation  today  calls  for  aggressive 
lobbying  to  ensure  that  important  children's  programs  are  not  eliminated."  I  disagreed  and 
strongly  urged  the  Board  not  to  change  the  PartneT$hq>'s  primary  purpose  which  was  to 
boost  vohmteerism  and  support  existing  non-profits  worldng  with  children.  When  I  was 
outnumbered,  I  decided  that  I  could  not  go  along  with  changmg  the  role  of  the 
Partnership,  and  a  decision  was  reached  instead  to  disband  it.  It  was  a  decision  that 
caused  great  sadness  to  me  not  only  because  I  deeply  beHcved  in  the  Partnership  and  the 
work  it  had  done,  but  also  because  I  was  very  concerned  about  the  state  of  miad  that 
woidd  lead  so  many  well-intentioned,  prominent  members  of  the  community  to  beUeve 
that  advocacy  is  more  Ln^ortant  than  direct  help  to  children  m  need. 

Congress  is  now  considering  legislation  that  will  limit  the  extent  to  which  federal 
grantees  can  try  to  influence  public  policy.  The  idea  Ls  that  you  should  not  be  using 
federal  fimds  —  or  private  fiinds  freed  up  by  the  receipt  of  federal  funds  --  to  lobby  for 
more  federal  money. 

A  similar  argument  is  advanced  by  critics  of  your  amendment.  Mister  Chairman, 
that  it  might  hurt  the  poor  by  discouiagmg  advocacy  on  the  part  of  organi2ations  that  are 
supposed  to  help  poor  people.  Advocacy  of  public  pohcies  that  e)q>and  governmental 
anti-poverty  efforts,  these  critics  say,  is  the  best  thing  charitable  organizations  can  do  to 
help  the  poor. 
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This  is  evidence  of  a  serious  confusion.  It  is  «  perfectly  legitimate  thing  to  urge 
government  to  adopt  policies  we  think  arc  good.  But  this  is  entirely  different  from  helping 
those  in  need.  Advocacy  is  not  assistance.  For  an  organization  wiiose  mission  is  to  aid 
the  needy,  advocacy  is  a  distraction  at  best,  a  betrayal  at  worst. 

It  is,  of  course,  easier  and  more  glamorous  to  spend  time  trying  to  infhience 
Congress  or  some  federal  agency  to  give  more  to  those  m  need  than  it  is  to  confront  day 
after  day  the  seemmgly  faitractable  problems  of  poverty,  homelessness,  and  addiction.  But 
it  is  hard  to  justify  diverting  resources  from  those  in  need.  For  one  thing,  donated  funds 
are  not  given  to  help  agencies  to  laxmch  lobbying  canqjaigns,  but  to  help  those  in  need; 
and  for  another,  advocacy  for  more  government  programs  does  not  provide  food  to  the 
himgry  or  shelter  to  the  homeless.  This  is  not  what  charitable  organizations  are  suppose 
to  be  about. 

But,  it  is  answered,  what  one  organization  can  do  today  to  help  the  poor  is  just 
putting  a  finger  in  the  dike.  Creating  a  new  government  program  or  ejqjanding  an  existing 
program  can  solve  the  whole  problem.  This  is  the  delusion  that  has  dominated  public 
policy  over  the  last  thirty  years  and  has  led  so  many  charitable  organizations,  out  of  their 
own  zeal,  to  cease  being  agents  of  compassion  and  to  become  mere  pressure  groups. 

The  implicit  premise  here  is  that  the  best  way  to  he^  the  needy  is  not  to  help  them, 
but  to  convince  the  govenunent  to  help  them  That  is  not  the  voice  of  conq^assion  but  of 
despair,  given  the  record  of  the  great  society  programs. 

To  imagine  that  lobbying  is  the  best  way  to  he^  the  poor  is  a  tragic  abdication  of 
responsibility.     It  suggests  that  it  is  not  our  re^onsibility,  but  the  req)onsibility  of 
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government,  to  meet  human  need*.  Yet  the  essence  of  charity  U  to  take  rc^onsibility  for 
those  in  need,  not  to  shove  that  re^onsibility  ofiTto  someone  else. 

Even  more,  this  attitude  is  a  sunender,  an  admission  of  defeat.  If  we  are  not 
capable,  as  a  caring  commxmity,  to  help  our  brothers  and  sisters  m  need,  then  what  kind  of 
people  are  we?  To  call  on  the  power  of  government  to  force  contributions  in  the  form  of 
taxation  impKcs  that  we  lack  the  generosity  to  give  freely  of  oxir  money,  to  say  nothing  of 
our  time,  for  the  sake  of  those  m  need.  And  if  that  is  true,  if  Americans  are  really  so 
heartless,  then  vsiiy  should  we  cxpecx  the  government  that  represents  us  to  be  any  more 
compassionate? 

And  nothing  is  more  foolish  than  to  imagine  that  what  the  needy  are  really  in  need 
of  can  be  provided  by  a  government  agency.  Poverty  is  only  partly  an  economic  matter 
and  the  defining  mark  of  effective  charity  is  a  personal  connection  that  can  he^  tum  lives 
around. 

Indeed,  the  government  is  often  actually  hostile  to  privately  funded  programs  that 
work  without  its  he^  --  e^cciaHy  if  they  arc  feith-based. 

As  an  example,  this  past  June,  the  State  of  Texas  motioned  to  suspend  the  Kceusc 
of  one  of  the  most-successful  &ith-based  substance  abuse  treatment  programs  in  the 
country.  Teen  Challenge  of  South  Texas.  The  citations  are  indicative  of  a  governmental 
bias  against  faith-based  programs:  the  staff  lacks  what  the  State  deems  to  be  the 
appropriate  professional  degrees  and  training,  and  the  program  does  not  follow  the 
curriculum  used  in  far  less  successful  therapeutic  programs. 

"Why  don't  they  look  at  our  success  rate?"  asked  the  Reverend  James  Heurich, 
who  is  fighting  for  the  Ufe  of  the  non-profit  organization  he  heads.  Teen  Challenge  of  San 
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Antotuo.  John  D.  Cooke,  Assistant  Deputy  Director,  Program  Compliance  Division 
Texas  Commission  on  Alcohol  and  Dnig  Abuse,  visibly  bristles  when  the  success  of  Teen 
Challenge  in  getting  people  off  dmgs  and  alcohol  is  cited.  There  are  130  Teen  Challenge 
chapters  around  the  country  and  studies  have  shown  success  rates  of  70  to  86  percent, 
con:q)ared  to  single-digit  rates  seen  by  secular  programs.  "That's  fine,"  he  says.  "But  if 
they  want  to  call  it  treatment,  then  state  law  says  they  must  be  licensed.  Outcomes  and 
outputs  are  not  an  issue  for  us." 

But,  Mister  Chairman,  outcomes  and  o\itputs  —  rather  than  good  intentions  --  is 
what  charitable,  as  well  as  government  projects,  should  be  about.  And  your  amendment 
will  help  put  the  emphasis  on  the  outcomes  of  non-profits  rather  than  on  their  lobbying 
efforts. 

The  Ceaiter  for  Effective  Conqjassion,  which  I  Chair,  was  foxmded  in  Washington 
aro\md  the  same  time  that  the  Partnersh^  was  disbanded  in  SanU  Barbara.  The  objective 
of  the  Center  for  Effective  Con^assion  is  to  help  lead  the  transformation  of  America's 
efforts  to  provide  opportimity  for  those  v^o  have  less  ••  a  transformation  fiom  the 
government- centered,  bureaucratic,  in^ersonal  regime  created  by  the  Great  Society  to  a 
conmnmity-oriented,  decentralized,  people-focused  approach  grounded  in  the  historic 
principles  of  the  American  idea. 

During  the  past  30  years,  the  Federal  government  has  ^ent  rou^ily  three  and  half 
trillion  dollars  in  a  "war  on  poverty"  designed  to  help  poor  Americans.  Yet  today  there  is 
broad  consensus  across  the  political  spectrum  that  poverty  in  America  has  gotten  worse. 
The  very  programs  btended  to  he^  the  poor  have  had  the  opposite  effect,  creating  a 
"culttire  of  poverty"  in  vMcb  oime,  dixig  use  and  cliild  neglect  are  commonplace. 
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The  con:q)assioQate  intentions  of  the  Great  Society  have  resulted  in  anything  but 
compassionate  resuks.  From  health  care  to  housng,  education  to  public  safety,  the 
bureaucratic  programs  of  the  welfare  state  are  the  antithesis  of  the  caring,  humanitarian 
approach  that  characterized  American  con^assion  for  over  250  years,  as  Professor  Marvin 
Olasky,  a  senior  fellow  and  co-founder  of  our  Center,  documented  in  his  book,  'The 
Tragedy  of  American  Compassion." 

The  Center  proposes  to  lead  this  transformation  by  launching  a  national  campaign 
to  change  many  of  our  cultural  assumptions  regaxdfaig  eflfective  giving.  We  will  call 
attention  to  the  role  that  private  charity  already  plays  in  American  society  and  remind  all 
Americans  that  the  most  effective  'public  assistance"  programs  do  not  involve  the 
government  at  alL  Our  goal  is  to  dramatically  increase  the  level  of  charitable  givmg,  as 
well  as  the  number  and  capacity  of  eflfective  charitable  organizations,  m  an  effort  to  meet 
the  needs  of  the  poor  and  substantially  replace  government  programs.  We  wiD  encourage 
people  to  give  accordiQg  to  the  principles  of  efiective  conq>assion  developed  by  Marvin 
Olasky:  for  corq)asaon  to  be  eflfective  it  has  to  be  personal,  challengmg  and  q)iritual. 

Through  public  service  announcements,  op-eds,  ^eeches,  talk  shows,  the  hitemet, 
as  well  as  through  a  newsletter  and  the  development  of  a  national  database,  we  will 
spotlight  charities  that  practice  effective  compassion. 

In  founding  the  Center  for  Effective  Coic^assion,  the  two  of  us  have  visited  many 
community-based,  poverty-fighting  groups  here  in  our  own  backyard,  in  the  District,  Mr. 
Chairman,  and  we  have  found  several  beacons  of  hope  that  offer  true  compassioiL  We 
visited  Children  of  Mine  m  Anacostia,  an  afler-school  program  run  by  a  feisty,  no- 
nonsense  lady,  Hannah  Hawkins,  who  is  here  and  whom  I  would  like  to  introduce  to  you. 
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She  serves  up  hot  meals  to  kids,  and  something  more  -  the  sort  of  love  and  attrition  that 
many  of  them  have  never  received  at  home.  And  she  also  gives  an  eternal  gift  that 
govenimcnt  cannot  provide  -  Bible  lessons  that  teach  the  difference  between  right  and 
wrong,  that  bring  hope  and  meaning  to  yoimg  Kves. 

Wc  visited  Clean  and  Sober  Streets,  a  safe  harbor  for  drug  and  alcohol  addicts 
who  are  trying  to  puD  their  lives  together.  The  directors,  Marsh  Ward  and  Julia  Lightfoot, 
give  addicts  the  close  attention  and  caring  that  are  unlikely  in  a  govenunent*run 
institution.  And  I'm  delighted  that  Marsh  Ward  is  here  today.  At  the  heart  of  the  project's 
success  are  recovering  addicts  vAxo  act  as  mentors  to  new  arrivals  after  they  success&lly 
complete  six  weeks  of  treatment.  Mr.  Ward  and  Ms.  Lightfoot  encourage  everyone  at  the 
shelter,  as  soon  as  they  are  on  their  feet,  to  start  g^g  back,  to  he^  others  both  within 
the  shelter  and  m  the  larger  community.  But  the  program  also  has  a  big  stick.  Residents 
w4io  are  found  drinking  or  using  drugs  are  asked  to  leave.  Rule-bound  government 
shehers,  loaded  with  profesaonal  experts,  have  difficulty  dealing  with  addicts  wiio 
backslide  or  assauh  fellow  residents  -  and  as  a  result,  they  make  it  much  harder  for  those 
who  want  to  turn  their  lives  around. 

At  the  Gospel  Mission  in  Chinatown,  we  hstened  for  hours  as  former  addicts  and 
alcohoHcs  talked  of  how  they  had  messed  up  their  fives  agam  and  again  until  the  power  of 
God  and  the  love  of  people  who  suffered  with  them  —  that  is  the  literal  meaning  of 
cono^asaon  —  transformed  their  beliefs  and  values.  The  changes  in  behavior  that  followed 
allowed  them  to  find  and  hold  a  job.  The  Reverend  John  Woods,  who  runs  the  Gospel 
NGssion  b  also  here  with  us  today.  Govemnieot  programs  often  eraphaaze  job  training, 
but  v^rithout  these  fiindamental  changes,  long-term  success  is  rare.    We  also  visited  the 
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Capital  Hill  Crises  Pregnancy  Center  and  the  Northwest  Center,  tNvo  organizations  that 
care  for  pregnant  women  --  often  m  their  teens  —  and  for  their  babies  both  before  and  after 
birth.  As  they  fece  tough  choices,  and  through  the  months  of  pregnancy  and  caring  for  a 
newborn,  they  are  offered  physical  and  spiritual  support. 

At  the  Darrcll  Green  Learning  Center,  after-school  projects  provide  not  just 
computer  learning  and  a  nurturing  environment  for  the  homework,  but  fathering  for  the 
many  school  kids  at  the  Center  growing  up  with  no  fether.  And  at  Martha's  Table  m  the 
Shaw  community,  Veronica  Parke  has  created  not  only  a  haven  for  children  m  need  but 
also  one  of  the  most  volunteer-fiiendly  places  in  the  District,  encouraging  famiKcs-- 
bchiding  those  with  pre-schoolers-  to  volunteer  together. 

Bob  Cote  m  Denver  runs  Step  13.  a  project  that  he^s  addicts  turn  their  lives 
around.  Bob  calls  many  of  the  government  rehabilitation  programs  "suicide  on  the 
mstallment  plan."  These  are  programs  that  have  categorized  addicts  as  "disabled," 
enabling  them  to  pull  a  social  security  check-  often  mailed  directly  to  the  local  liquor 
store-  in  order  to  feed  their  addiction.  By  contrast,  Bob's  program  houses  100  men  a 
night;  they  can  stay  as  long  as  they  need  to  --  provided  they  follow  the  rules,  which,  m 
addition  to  going  to  work  each  day,  inchide  passing  breathalyzer  and  urine  tests.  If  they 
fefl  these,  they're  out. 

The  price  tag  for  this  operation?  $300,000  a  year.  No  government  money—in 
fact.  Bob  has  said  that  if  he  took  funding,  he  would  have  to  con:q>ly  with  various 
government  regulations  that  would  end  up  costing  him  $2  nuUion  a  year. 

Bob's  main  conq>etition  in  providing  this  service?  The  govemment-nm  shelters 
surrounding  his  building,  that  act  as  a  magnet  for  many  of  his  clients,  drawing  them  away 
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from  this  Ufe-aJOSnnmg  routine  ind  back  to  the  world  of  no-rules,  no-responsibility,  no- 
hope. 

And  through  the  Center  we  will  let  the  world  know  about  all  the  remarkable 
clergymen  around  the  country,  hke  Rev.  Freddie  Garcia  in  Texas.  Thirty  years  ago,  he 
was  afflicted  with  a  heroin  addiction.  Afier  he  found  God,  he  enrolled  m  the  Latin 
American  Bible  Institute  in  California.  Following  his  graduation,  he  returned  to  San 
Antonio  to  open  a  combination  church  and  live-in  halfway  house  for  addicts.  He  called  his 
program  Victory  Outreach  and  it  has  now  spread  to  more  than  60  churches  in  Texas  and 
New  Mexico.  Reverend  Garcia's  record  for  getting  people  cleaned  up  (and  staying  that 
way)  is  nearly  60  percent.  Of  course,  the  government  couldn't  let  a  record  like  that  go 
undisturbed.  And  so,  the  Texas  Drug  and  Alcohol  Commission  asked  Rev.  Garcia  to  stop 
referring  to  what  he  was  doing  as  "drug  rehabilitation,"  because  he  wasn't  conforming  to 
their  regulations,  and  therefore,  vvho  cares  about  his  incredible  resuhs! 

An  these  places  chaSenge  people  to  be  the  best  they  can  be.  They  do  not  have 
angry  posters  on  the  wall  demandmg  that  government  provide  "Housmg  Now!" 

Instead,  those  who  run  them  and  the  many  who  volunteer  resuscitate  lives  by 
providing  he^  that  is  Challenging,  Personal  and  Spiritual  CPS  for  short.  Like  CPR,  true 
compassion  can  he^  the  drowning  breathe  again. 

These  successful  programs  need  volunteers  and  contributions.  Afier  the  highly 
visible  failures  of  the  War  On  Poverty,  Americans  are  suffering  firom  con^assion  fatigue. 
Bm  the  best  way  to  fight  the  cynicism  and  the  apathy  is  to  practice  corq>assion  in  our  own 
lives.  And  every  time  we  are  overwhelmed  by  the  magnitude  of  the  problems,  we  can 
remember  the  wisdom  of  the  Talmud:  "He  who  saves  a  angle  life,  saves  the  whole  world." 
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Personal  involvenieiit  is  the  hallmark  of  ^ccessfuOy  replacing  the  welfare  state. 
Ultimately,  each  one  of  u5  has  a  responsibility  to  get  mvolvcd,  to  lead  by  example,  to 
spend  time  each  week  personally,  patiently,  going  out  and  helping  —  even  if  it's  helping 
one  person  and  solving  one  problem  in  our  communities. 

"When  funds  intended  to  he^  those  hi  need  are  used  mstead  to  lobby  the 
government  for  help,  we  waste  precious  resources  of  money  and  time.  This  is  an 
abandonment  of  personal  responsibility  to  those  m  need.  It  replaces  effective  compassion, 
which  is  always  personal,  with  the  compulsory  compassion  of  govenunent  programs 
which  have  dramatically  foiled  to  solve  our  mounting  social  problems." 

Voting  in  fevor  of  this  amendment  will  not  only  save  billions  of  dollars  of  taxpayer 
money,  but  it  will  send  a  powerful  message  to  all  non-profits:  When  confronted  with  a 
social  problem,  instead  of  asking,  "What's  the  government  going  to  do  about  it?"  ask 
"What  am  I  going  to  do  about  it."  When  you  see  a  problem  -  solve  it.  When  you  see 
someone  hungry,  feed  liim  When  you  sec  somebody  hurting,  help  him.  When  you  see 
somebody  cold,  clothe  ^im  But  don't  come  to  Washington,  and  lobby  the  government  to 
spend  more  taxpayer  dollars  on  another  failed  government  program.  You  know,  there's 
nothing  easier  than  bemg  generous  with  other  people's  money.  It's  false  generosity  that 
quiets  the  conscience,  that  lets  us  play  at  compassion,  that  lets  us  pretend  to  care  for  the 
poor.  Well,  our  conscience  can  no  longer  remain  quiet.  The  homelessness,  the  hunger, 
the  hurt  that's  all  around  us  cannot  be  tolerated  by  a  civiHzed  country.  And  the  wel&re 
state,  its  supporters  and  its  satellites,  is  utterly  incapable  of  the  challenge. 

If  that  sounds  idealistic  ••  so  be  it.  America  is  a  country  fovtnded  by  idealists,  and 
it  is  idealists  --  not  cynics  —  that  win  turn  our  neighborhoods  and  our  county  around. 


to 
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Mr.  McIntosh.  Thank  you  very  much,  Ms.  Huffington. 

In  your  testimony,  I  couldn't  help  but  being  reminded  of  the 
statement  that  John  F.  Kennedy  made  in  his  inaugural  address: 
"Ask  not  what  your  country  can  do  for  you,  but  ask  what  you  can 
do  for  your  country."  And  that  is  the  principle  at  stake  here.  Thank 
you  very,  very  much. 

Yes;  Mrs.  Meek. 

Mrs.  Meek.  First  of  all,  I  would  like  to  applaud  Ms.  Hufiington 
and  the  people  she  brought  with  her  this  morning.  I  wish  it  were 
so  that  we  could  use  your  model  throughout  the  coiuitry. 

I  want  to  say  no  one  asks  for  Federal  money;  no  one  mandates 
that.  During  my  day  there  was  no  Federal  money,  you  reahze  that, 
we  didn't  receive  any  Federal  money,  so  the  kinds  of  things  you  are 
talking  about  had  to  be  done. 

Groups  now  ask  for  Federal  money  of  their  own  volition.  They 
are  not  required  to  do  so.  I  wish  it  were  so  that  there  were  these 
kinds  of  groups  out  there  that  would  do  it.  I  don't  think  we  need 
Federal  legislation  that  would  prohibit  them — not  prohibit  but  dis- 
courage them  from  asking  for  Federal  money.  I  don't  think  the  two 
are  incompatible.  I  think  they  are  compatible.  The  kind  of  compas- 
sion that  you  demonstrated  here  is  compatible  with  people  doing 
that  in  voluntarism  and  also  maybe  asking  the  Federal  Govern- 
ment for  money.  I  don't  think  that  they  are  in  opposition  to  each 
other. 

Ms.  Huffington.  Well,  I  am  afraid  my  own  experience  proves 
that  they  are.  As  I  said  earlier,  our  own  partnership  had  to  be  dis- 
banded because  the  majority  of  the  members  of  our  board  beHeved 
that  it  was  more  important  to  lobby  the  Government  to  continue 
helping  problems  for  children  than  for  us  to  help  the  children  di- 
rectly. 

There  is  a  certain  mindset,  unfortunately,  that  tends  to  minimize 
the  impact  that  individuals,  communities,  churches,  synagogues, 
can  have  when  we  get  directly  involved  in  helping  those  in  need 
and  in  turning  Uves  around. 

Mrs.  Meek.  And  see 

Ms.  Huffington.  Even  if  I  may  give  one  more  example,  a  very 
recent  example  of  what  happened  with  AmeriCorps.  As  you  know, 
AmeriCorps  was  based  on  the  belief  that  you  have  to  pay  people 
to  volunteer,  and  now  we  are  receiving  some  astounding  statistics 
that  show  that  it  has  been  costing  as  much  as  $40,000  for  each  vol- 
unteer. On  top  of  it,  they  broke  the  fundamental  rule  of  not  giving 
money  to  groups  that  engage  in  political  advocacy,  and,  as  Ehe 
Segal,  the  chief  executive  officer  of  AmeriCorps,  had  to  admit  last 
week,  they  had  to  stop  funding  the  ACORN  Housing  Commission 
because  through  them  ACORN,  a  political  advocacy  group,  was  en- 
gaging in  lobbying,  in  disrupting  a  speech  by  Speaker  Gingrich. 

This  is  the  kind  of  thing  that  happens  ail  the  time  despite  con- 
tinuing assTirances  by  groups  that  they  are  supposed  to  be  engag- 
ing in  charity  and  in  providing  volunteers,  that  they  will  not  be  en- 
gaged in  lobbying  and  poUtical  advocacy. 

Mrs.  Meek.  I  think  that  further  strengthens  my  assumption  that 
we  do  have  Federal  laws  on  the  books  that  should  treat  these  kinds 
of  abuses,  just  as  you  say  ACORN  has  been  called  on  the  carpet, 
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so  that  we  should  strengthen  the  enforcement  so  that  these  kinds 
of  abuses  won't  continue  to  happen. 

Also,  I  think  that  there  are  several  groups  throughout  this  coun- 
try, because  of  the  kind  of  thing  you  experienced,  that  other  groups 
who  have  seen  this  kind  of  thing  happen  in  their  groups. 

But  that  doesn't  mean  because  we  have,  say,  one  or  two  groups 
throughout  the  country  who  have  received  negative  responses  from 
compassionate  work,  that  we  should  have  further  legislation.  When 
we  go  to  making  the  legislation,  then  you  go  into  making  that 
countrywide  and  nationwide,  and  I  think  we  should  just  try  and 
work  with  what  those  abuses  are  and  strengthen  them.  And,  again, 
I  say  I  want  to  applaud  you  for  the  kind  of  work  you  have  done. 

Ms.  HUFFINGTON.  Thank  you. 

Mr.  McIntosh.  Thank  you,  Mrs.  Meek.  We  appreciate  that. 

Do  any  of  the  other  paneUsts  have  questions  for  our  first  wit- 
ness? 

Mr.  GuTKNECHT.  Just  one. 

Mr.  McIntosh.  Yes,  Mr.  Gutknecht. 

Mr.  Gutknecht.  Real  briefly,  I  want  to  thank  Ms.  Huffington 
and  the  other  folks  that  are  here  today.  She  mentioned  changing 
the  mindset,  and  I  think  it  really  is  about  changing  the  paradigm 
in  this  country,  and  I  can't  help  but  think  how  far  we  have  gone 
from  de  Tocqueville's  America  which  was  built  on  the  whole  idea 
of  voluntarism.  In  fact,  de  Tocqueville  is  the  one  who  originally 
said  America's  greatness  is  rooted  in  her  goodness,  and  if  America 
ever  fails  to  be  good,  she  will  fail  to  be  great. 

I  think  it  is  healthy  that  we  are  having  this  debate  in  this  dis- 
cussion, and  I  think  this  is  the  first  step  in  beginning  to  get  back 
to  what  de  Tocqueville  wrote  about  in  the  1840's  that  made  Amer- 
ica great,  and  the  more — I  have  not  read  all  of  Dr.  Olask^s  book; 
I  have  read  an  abbreviated  version.  I  promised  during  the  break — 
that  is  on  my  reading  list.  I  think  it  is  instructive.  I  have  met  him 
about  what  really  does  work. 

I  remember  in  the  State  legislature  we  had  discussions  about 
drug  rehabiUtation  and  alcohol  abuse  and  some  of  these  other 
abuses.  The  truth  of  the  matter  is,  we  were  funding  something  like' 
160  different  programs  directly  or  indirectly.  There  are  only  a  cou- 
ple of  them  that  really  could  say  they  worked,  and  they  were 
groups  that  basically  didn't  rely  on  Federal  or  State  fimds.  I  mean 
they  did  it  with  volunteers  and  so  forth. 

So  I  applaud  you,  and  I  applaud  the  other  folks  that  have  come 
here  today,  and  I  hope  that  this  amendment  will  be  the  first  step 
in  beginning  to  get  back  to  that  basic  notion  of  voluntarism  and 
helping  our  neighbor,  really  helping  our  neighbor,  not  just  asking 
the  Grovemment  for  another  program. 

Thank  you  very  much. 

Mr.  McIntosh.  If  I  could  ask  the  members  of  the  panel:  We  just 
got  a  message  that  we  are  about  to  have  a  vote  on  an  amendment 
on  the  floor.  Would  it  be  possible  if  we  recessed  until  2  o'clock  for 
all  of  you  to  return  at  that  point?  Is  that  compatible  with  your 
schediUes? 

Mr.  SCHATZ.  No;  but  we  will. 


231 

Mr.  McIntosh.  I  appreciate  it.  In  that  case,  the  committee — ^Ms. 
Huffington,  there  were  a  couple  Members  who  said  they  had  addi- 
tional questions  for  you,  if  you  are  able  to  stay  or  come  back. 

Thank  you  all,  and  the  committee  will  be  in  recess  until  2  o'clock. 

[Recess.] 

Mr.  McI^^^OSH.  The  committee  is  reconvened.  Thank  you  all  for 
waiting  for  us.  We  finished  up  some  business  on  the  floor.  There 
may  still  be  votes  later  this  afternoon.  Let  us  turn  now  to  the  other 
two  members  of  the  panel. 

Next  up  would  be  Mr.  Tom  Schatz,  president  of  Citizens  Against 
Government  Waste.  Mr.  Schatz,  welcome. 

Mr.  Schatz.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
being  here  today  and  thank  you  for  the  opportunity  to  testify  on 
the  problems  and  dangers  of  taxpayer-funded  political  advocacy. 
And  as  Ms.  Huffington  mentioned,  we  certainly  appreciate  the 
work  that  you  and  Congressman  Istook  and  Congressman  Ehrlich 
have  done  in  this  area,  bringing  to  the  fore  a  major  issue  that  has 
been  a  concern  of  many  taxpayers  for  many  years  and  will  be  even 
more  of  a  concern  once  they  become  more  familiar  with  this  prob- 
lem and  your  solution. 

The  Citizens  Against  Government  Waste  is  concerned  not  only 
that  the  bloated  Federal  Government  is  sapping  the  life  out  of  the 
economy,  but  it  is  also  undermining  the  Republican  principles  that 
the  framers  installed  in  the  U.S.  Constitution  by  providing  tax- 
payer funds  for  public  advocacy  efforts. 

We  have  all  heard  the  quote  from  Thomas  Jefferson  and  I  would 
certainly  compel  the  readers  of  this  hearing  to  pay  heed  to  his 
words:  "That  to  compel  a  man  to  furnish  funds  for  the  propagation 
of  ideas  a  man  disbelieves  and  abhors  is  sinful  and  tyrannical." 

During  the  past  30  years,  our  nonprofit  and  public  affairs  advo- 
cacy groups  have  claimed  to  speak  for  the  American  people.  They 
have  proliferated  as  the  Federal  Government  expands  its  role  in 
our  daily  lives.  They  have  become  the  idea  factories  in  advertising 
agencies  of  the  public  policy  debate.  They  have  affected  many  polit- 
ical outcomes.  But  herein  lies  the  dark  secret. 

Thousands  of  special  interest  groups,  representing  the  entire  po- 
Utical  spectrum,  receive  billions  of  taxpayer  dollars  in  the  form  of 
Government  grants.  In  1990,  the  total  is  estimated  at  more  than 
$39  bilHon  if  you — as  you  have  displayed  on  your  chart  up  on  the 
wall.  The  problem  has  long  been  recognized  as  an  egregious  abuse 
of  our  tax  dollars. 

Since  1919,  it  has  been  illegal  to  use  Federal  funds  to  lobby  Con- 
gress, but  the  problem  persists  because  money  is  fungible.  A  grant 
to  an  organization  engaged  in  lobbying  helps  that  organization  fim- 
nel  funds  intended  for  research  or  other  purposes  to  those  activities 
which  simply  promote  the  organization's  pohtical  agenda.  This  situ- 
ation undermines  representative  government  because  grantmaking 
bureaucracy  and  Members  of  Congress  can  subvert  the  will  of  the 
people  by  funding  advocacy  groups  that  will  further  their  imme- 
diate interests  which  do  not  necessarily  coincide  with  the  greater 
pubhc  good. 

Furthermore,  it  is  not  difficult  to  imagine  that  it  is  within  the 
interest  of  a  federally  fiinded  public  advocacy  group  to  tailor  its 
agenda  to  the  interest  of  those  who  provide  the  Federal  fiinds.  In 
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effect,  not  only  do  taxpayers  see  their  taxes  used  to  lobby  for  in- 
creased Federal  spending,  which  drives  up  the  deficit  and  the  na- 
tional debt,  taxpayers  discover  that  representative  government  is 
no  longer  representative  of  their  interests  in  an  accountable,  eco- 
nomic and  efficient  Federal  Government. 

When  pubhc  moneys  are  used  for  private  interest  rather  than  the 
interest  of  the  people,  the  American  republic  itself  is  assaulted. 
Whenever  Government  funds  any  political  advocacy  group,  it  effec- 
tively penalizes  those  who  advocate  opposing  public  policies  and 
provides  a  distinct  advantage  to  the  group  or  groups  that  it  favors 
in  the  clash  of  ideas.  Under  such  conditions  the  public  debate  is 
skewed  in  favor  of  the  Government-sponsored  advocacy  group  and 
it  undermines  the  rights  of  the  people  in  making  them  well  known 
to  their  representatives. 

Mr.  Chairman,  you  have  heard  a  htany  of  lobbying  activity  by 
Federal  grantees  and  I  would  just  like  to  cite  one  that  exemplifies 
the  abuse  of  our  tax  dollars.  In  its  annual  report,  the  nature  con- 
servancy boasted  of  lobb3dng  activities  including  developing  and  di- 
recting a  plan  to  counter  the  opposition's  push  for  a  county-wide 
referendimi  against  the  Florida  Keys  National  Marine  Sanctuary. 

Well,  it  must  be  just  a  coincidence,  but  in  1993,  the  Nature  Con- 
servancy was  the  recipient  of  a  $44,100  grant  from  the  National 
Oceanic  and  Atmospheric  Administration.  The  purpose  of  the  grant 
was  to  support  volunteer  outreach  and  public  affairs  programs  for 
the  Florida  Keys  National  Marine  Sanctuary.  Lobbying  of  any  sort, 
however  noble  the  cause,  should  be  completely  voluntary.  Good  in- 
tentions do  not  entitle  anyone  to  put  his  or  her  hand  into  the  tax- 
payers' wallets. 

In  order  to  protect  the  taxpayers,  an  organization  should  be 
made  to  choose:  Does  it  want  to  receive  Federal  grants  in  order  to 
carry  out  activities  which  our  lawmakers  have  decided  are  in  the 
public  interest  or  does  it  want  to  use  its  own  resources  to  promote 
its  own  vision  of  the  public  interest?  No  organization  should  be  al- 
lowed to  do  both.  This  abuse  of  taxpayers'  wallets  must  stop. 

Mr.  Chairman,  your  legislation  is  an  excellent  solution  to  this 
problem  and  we  commend  you  and  your  colleagues  again  for  your 
efforts.  This  concludes  my  testimony  and  I  will  be  glad  to  answer 
any  questions. 

[The  prepared  statement  of  Mr.  Schatz  follows:] 
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President  of  Citizens  Against  Government  Waste, 
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and  Regulatory  Affairs 

July  28, 1995 


Mr.  Chainnan,  thank  you  for  the  opportunity  to  testify  today  on  the  problems  and 
dangers  of  taxpayer-funded  political  advocacy.  My  name  is  Tom  Schatz  and  I  represent 
the  600,000  members  of  Citizens  Against  Government  Waste  (CAGW).  CAGW  was 
created  1 1  years  ago  after  the  late  J.  Peter  Grace  presented  to  President  Ronald  Reagan 
2,478  fmdings  and  recommendations  of  the  Grace  Commission  (formally  known  as  the 
President's  Private  Sector  Survey  on  Cost  Control).  These  recommendations  provided  a 
blueprint  for  a  more  efficient,  effective  and  smaller  government. 

Since  1986,  the  implementation  of  Grace  Commission  recommendations  has 
helped  save  taxpayers  more  than  $250  billion.  Other  CAGW  cost-cutting  proposals 
enacted  in  1993  and  1994  will  save  more  than  $100  billion  over  the  next  five  years. 
CAGW  has  been  working  tirelessly  to  carry  out  the  Grace  Commission's  mission  to 
eliminate  government  waste. 

CAGW  is  also  concerned  that  the  bloated  federal  bureaucracy  is  not  only  sapping 
the  life  out  of  the  economy,  but  it  is  undermining  the  republican  principles  that  the 
Framers  installed  in  the  U.S.  Constitution  by  providing  taxpayer  funds  for  public 
advocacy  efforts.  Thomas  Jefferson  said,  "To  compel  a  man  to  furnish  funds  for  the 
propagation  of  ideas  he  disbelieves  and  abhors  is  sinful  and  tyrannical."  This  is  why  I  am 
pleased  and  honored  to  testify  before  you  on  the  problem  of  taxpayer-funded  political 
advocacy  and  the  need  to  restrict  the  lobbying  efforts  of  these  political  advocacy  groups. 


234 


-2 


During  the  past  30  years,  nonprofit  public  affairs  and  advocacy  groups  have 
claimed  to  speak  for  the  American  people.  Concentrated  in  Washington.  DC.  and 
proliferating  as  the  federal  government  expands  its  role  in  our  daily  lives  and  takes  on  an 
ever-increasing  responsibility  for  perceived  and  imagined  crises  afflicting  the  country, 
public  advocacy  groups  have  become  the  idea  factories  and  advertising  agencies  of  the 
public  policy  debate.  There  is  no  denying  that  advocacy  groups  have  become  influential 
by  providing  information  and  useftil  arguments  to  policy  makers,  the  media  and  the 
public.  They  affect  political  outcomes. 

But  herein  lies  the  dark  secret:  thousands  of  special  interest  groups  representing 
the  entire  political  spectrum  receive  billions  of  taxpayer  dollars  in  the  form  of 
government  grants.  In  1990,  it  was  estimated  that  more  than  $39  billion  was  granted  by 
Uncle  Sam  to  organizations  which  could  use  the  money  to  advance  their  political 

agendas. 

The  problem  has  long  been  recognized  as  an  egregious  abuse  of  the  taxpayer. 
Since  1913,  it  has  been  illegal  to  use  federal  funds  to  lobby  Congress,  but  the  problem 
persists  because  money  is  fungible.  A  grant  to  an  organization  engaged  in  lobbying  helps 
that  organization  fimnel  fiinds  intended  for  research  or  other  purposes  to  activities,  which 
simply  promote  the  organization's  political  agenda. 

This  situation  undermines  representative  government  because  grant-making 
bureaucracies  and  members  of  Congress  can  subvert  the  will  of  the  people  by  funding 
advocacy  groups  that  will  fiirther  their  immediate  interests,  which  do  not  necessarily 
coincide  with  the  public  good.  Furthermore,  it  is  not  difficult  to  imagine  that  it  is  within 
the  interest  of  a  federally  funded  public  advocacy  group  to  tailor  its  agenda  to  further  the 
interests  of  those  who  provide  the  federal  fiinds.  Under  this  scenario,  not  only  do 
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taxpayers  see  their  taxes  used  to  lobby  for  increased  federal  spending,  which  drives  up  the 
deficit  and  the  national  debt,  taxpayers  discover  that  representative  government  is  no 
longer  representative  of  their  interest  in  an  accountable,  economic  and  efficient  federal 
government.  When  public  monies  are  used  for  private  interests,  rather  than  the  interests 
of  the  people,  the  American  republic  itself  is  assaulted. 

Whenever  government  funds  any  political  advocacy  groups,  it  effectively 
penalizes  those  groups  that  advocate  opposing  public  policies  and  provides  a  distinct 
advantage  to  the  group  or  groups  that  it  favors  in  the  clash  of  ideas.  Under  such 
conditions  the  public  debate  is  skewed  in  favor  of  the  government-sponsored  advocacy 
groups  and  undermines  the  rights  of  the  people  in  making  their  will  known  to  their 
representatives. 

In  Federalist  Number  10,  James  Madison  wrote  that  "[a]mong  the  numerous 
advantages  promised  by  a  well  constructed  Union,  none  deserves  to  be  more  accurately 
developed  than  its  tendency  to  break  and  control  the  violence  of  faction."  He  defmed 
faction  as  "a  number  of  citizens,  whether  amounting  to  a  majority  or  a  minority  of  the 
whole  who  are  united  and  actuated  by  some  common  impulse  or  passion,  or  of  interest, 
adverse  to  the  rights  of  other  citizens,  or  to  the  permanent  and  aggregate  interests  of  the 
commimity."  Today,  when  we  speak  of  factions  we  use  the  term  special  interests,  and 
this  is  what  we  are  talking  about. 

Madison's  solution  for  the  power  of  special  interests  or  factions  was  to  "extend  the 
sphere"  and  take  in  a  greater  variety  of  parties  and  interests  to  "make  it  less  probable  that 
a  majority  of  the  whole  will  have  a  common  motive  to  invade  the  rights  of  other  citizens; 
or  if  such  a  common  motive  exists,  it  will  be  more  difficult ...  to  act  in  unison  with  each 
other."  This  "republican  remedy  for  the  disease  incident  to  republican  government"  is  in 
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opposition  to  the  current  situation,  where  the  federal  government  funds  some  public 
advocacy  groups,  while  leaving  others  to  fend  for  themselves.  The  current  situation 
could  be  described  as  one  is  which  the  federal  government  is  fostering  faction. 

When  the  interests  of  government  and  political  advocacy  groups  coincide,  a 
formidable  network  of  special  interest  groups  develops  with  a  direct  self-interest  in  the 
growth  of  government  spending.    Attempts  to  reduce  federal  spending,  balance  the 
budget  and  pay  off  the  national  debt  face  the  opposition  of  this  federally  funded  lobby. 
This  illustrates  the  absurdity  of  allowing  groups  that  receive  federal  grants  to  lobby 
Congress  and  the  federal  government. 

Recent  examples  of  lobbying  activity  by  federal  grantees  include: 

•  A  newspaper  advertisement  opposing  tax  cuts  and  limits  on  the  growth  of  velfare  and 
Medicare  was  produced  by  the  Service  Employees  International  Union  which 
received  $137,000  of  federal  money  in  1993.  The  advertisement  claims  that  Congress 
is  looting  welfare  programs  and  stealing  from  the  low-income,  home  energy 
assistance  program  to  help  finance  corporate  special  interests. 

•  The  National  Council  of  Senior  Citizens  (NCSC)  contributed  $  1 83,000  to  political 
campaigns  of  more  than  60  candidates  for  the  1994  elections.  From  July  1993  to  June 
1994,  NCSC  received  $68.7  million  from  the  federal  government,  97  percent  of  its 
entire  budget. 

•  In  its  annual  report,  The  Nature  Conservancy  (TNC)  boasted  of  lobbying  activities, 
including  "developing  and  directing  a  plan  to  counter  opposition's  push  for  a  county- 
wide  referendum  against  [Florida  Keys  National  Marine]  Sanctuary."  In  1993,  TNC 
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was  the  recipient  of  a  $44,100  grant  from  the  National  Oceanic  and  Atmospheric 
Administration.  The  purpose  of  the  grant  was  to  "support  volunteer,  outreach,  and 
public  affairs  programs  for  the  Florida  Keys  National  Marine  Sanctuary." 

•     In  1993,  the  Environmental  Protection  Agency  (EPA)  fiinded  advertising  campaigns 
by  the  Enviroimiental  Defense  Fund  and  National  Audobon  Society  and  the  Interior 
Department  gave  $75,000  to  the  Natural  Resources  Defense  Council  for  ads  timed  to 
coincide  with  congressional  debate  over  the  Clean  Water  Act. 

Lobbying  of  any  sort,  however  noble  the  cause,  should  be  completely  voluntary. 
Good  intentions  do  not  entitle  anyone  to  put  his  or  her  hand  in  the  taxpayers'  wallets.  In 
order  to  protect  the  taxpayers,  an  organi2ation  should  be  made  to  choose:  does  it  want  to 
receive  federal  grants  in  order  to  carry  out  activities  which  our  lawmakers  have  decided 
are  in  the  public  interest,  or  does  it  want  to  use  its  own  resources  to  promote  its  own 
vision  of  the  public  interest?  No  organization  should  be  allowed  to  do  both.  The  abuse 
of  taxpayers'  wallets  must  stop. 

This  concludes  my  testimony.  I'll  be  glad  to  answer  any  questions  you  may  have. 
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Mr.  McIntosh,  Thank  you  very  much,  Mr.  Schatz.  I  appreciate 
that.  Why  don't  we  at  this  point  hear  from  Mr.  Hewitt  and  then 
address  questions  to  any  of  the  panel  members.  Mr.  Paul  Hewitt 
is  our  next  witness.  He  is  the  executive  director  of  the  Nationsil 
Taxpayer  Union  Foundation.  Mr.  Hewitt,  welcome. 

Mr.  Hewitt.  Thank  you.  I  should  note,  Mr.  Chairman,  that  I 
come  here  today  as  vice  president  for  Research  of  the  501(c)(4)  Na- 
tional Taxpayers  Union,  ever  mindful  of  the  distinction  between 
pubHc  education  and  lobbjdng  Congress.  It  is  my  pleasure  to  add 
the  voice  of  the  300,000  members  of  the  National  Taxpayers  Union 
to  those  calling  for  the  reform  of  the  Federal  grant  administration 
process. 

Mine  is  a  long-standing  personal  interest  in  the  debate  over  how 
to  best  ensure  that  our  tax  dollars  are  not  used  to  fiind  poUtical 
causes  with  which  we  may  disagree.  During  the  1980's,  as  a  profes- 
sional staffer  with  the  Senate  Governmental  Affairs  Committee,  I 
worked  with  the  Office  of  Management  and  Budget  and  the  Gen- 
eral Accounting  Office  to  fashion  executive  branch  restrictions  on 
the  direct  use  of  grant  money  to  fund  lobbying. 

OMB  wanted  to  go  further,  but  at  that  time.  Congress  beheved 
that  fundamental  reforms  in  this  area,  reforms  designed  to  prevent 
indirect  taxpayer  subsidies  to  lobbying,  required  legislative  action. 
So,  I  am  pleased  to  see  that  legislation  to  accompUsh  this  is  at  last 
before  you. 

The  NTU  supports  legislation  included  in  the  Labor-HHS  appro- 
priations bill  to  curtail  the  use  of  tax  dollars  to  subsidize  directly 
or  indirectly  lobbying  or  poUtical  activities  designed  to  harm  or 
help  the  candidacy  of  any  elected  official.  The  NTU  strongly  ap- 
proves of  measures  to  prevent  special  interest  lobbies  from  receiv- 
ing and  administering  Federal  grants.  The  sums  at  stake  are  very 
large. 

Federal  grants  administered  by  nonprofit  organizations  total  in 
the  tens  of  billions  of  dollars.  Congress  owes  it  to  the  American 
pubUc  to  assure  them  that  the  services  funded  by  their  hard-earned 
tax  dollars  are  dehvered  professionally  and  without  the  taint  of  po- 
litical indoctrination. 

In  our  opinion,  the  legislation  before  this  committee  would  pre- 
vent such  abuses.  It  woiJd  require  the  administering  organizations 
to  decide  whether  they  are  going  to  be  professional  impartial 
implementors  of  Federal  grants  on  the  one  hand  or  special  interest 
lobbjdsts  on  the  other;  no  longer  will  they  be  able  to  have  it  both 
ways.  It  is  no  secret  that  the  American  people  are  sick  in  their 
hearts  about  the  direction  and  quality  of  their  Nation's  Govern- 
ment in  recent  years. 

Fortunately,  as  the  last  election  proved,  we  can  periodically 
change  our  Government  through  the  ballot  box.  But  over  the  past 
four  decades  there  has  arisen  a  shadow  government  of  unelected, 
self-appointed  representatives  who  have  become  a  major  part  of  the 
problem  in  Washington. 

Among  them  is  a  growing  cadre  of  self-interested  groups  who 
have  made  it  their  business  to  lobby  Congress  to  give  them  grant 
money.  We  view  this  development  as  analogous  to  the  patronage 
system  that  Woodrow  Wilson  sought  to  stamp  out  through  his  civil 
service  reforms  in  the  1920'8. 
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In  the  early  part  of  this  century,  poHtical  hacks  administered 
Federal  programs.  They  were  patronage  employees  appointed  by 
politicians,  and  this  system  bred  widespread  public  distrust  of  Gov- 
ernment. The  patronage  system  was  inimical  to  efficient  and  effec- 
tive public  administration.  Support  for  reforms  came  from  a  broad 
cross-section  of  the  public,  from  academia  and  from  the  media. 

By  creating  a  career  civil  service,  the  President  and  Congress 
sought  to  implement  the  good-government  principle  that  there 
should  be  a  clear  separation  of  politics  and  policy.  Out  of  this  a 
movement  arose  our  current  merit-based  civil  service  system,  as 
well  as  the  Hatch  Act  prohibitions  on  Federal  employee  involve- 
ment in  the  electoral  process. 

These  protections  against  the  conflict-of-interest  ridden  involve- 
ment of  Grovemment  employees  in  the  political  process  to  this  day 
enjoy  widespread  public  support.  Yet,  in  the  post-war  era,  there 
has  grown  up  a  new  patronage  system  outside  the  rules  that  gov- 
ern the  career  civil  service. 

It  is  a  system  in  which  powerful  special  interest  groups  lobby 
Congress  to  design  grants  that  they  will  administer.  These  groups 
then  work  with  these  same  Members  of  Congress  to  lobby  the  exec- 
utive branch  to  ensure  that  the  right  special  interest  groups  will 
get  that  money.  It  is  no  accident  that  powerful  allies  of  former  con- 
gressional committee  chairman,  groups  like  the  American  Associa- 
tion of  Retired  Persons,  or  the  National  Council  of  Senior  Citizens, 
or  the  Service  Employees  International  Union  are  receiving  and  ad- 
ministering grants  totaling  in  the  hundreds  of  millions  of  dollars. 
Anyone  who  beheves  it  is  mere  coincidence  that  these  powerful  lob- 
bies just  happen  to  be  the  best  suited  to  deliver  taxpayer-funded 
services  to  the  public  knows  nothing  of  how  Washington  really 
works. 

Political  scientists  refer  to  these  reinforcing  relationships  be- 
tween interest  groups,  congressional  committees  and  executive 
branch  bureaucrats  as,  "the  iron  triangle."  This  triangle  is  called 
iron  because  it  makes  Government  practically  impervious  to 
change.  Yet  when  the  American  people  finally  decided  to  change 
the  partisan  control  of  Congress  in  1994,  they  put  a  dent  in  one 
side  of  that  old  iron  triangle. 

Mr.  Chairman,  in  attempting  to  end  the  grant  patronage  system 
that  has  evolved  under  the  old  system,  the  reformers  are  acting  in 
the  best  traditions  of  the  American  political  process.  Indeed,  they 
would  be  derelict  if  they  didn't  try. 

We  believe  that  it  is  not  simply  enough  to  disrupt  the  old  iron 
triangle  so  that  a  new  one  can  arise  in  its  place.  Rather,  the  Con- 
gress must  enact  good-government  reforms  to  permanently  weaken 
the  ability  of  lobbyists  to  line  their  own  pockets  to  pay  their  sala- 
ries and  to  support  their  offices  with  taxpayer  money. 

In  summary,  Mr.  Chairman,  we  believe  that  lobbying  organiza- 
tions, including  all  501(c)(4)  advocacy  organizations  and  their  affili- 
ates and  all  501(c)(3)  charitable  organizations  that  spend  more 
than  5  percent  of  their  funds  engaging  in  political  advocacy  should 
not  be  allowed  to  receive  and  administer  Federal  grants. 

To  those  who  cry  that  this  is  an  extreme  act  of  political  retribu- 
tion against  liberal  interest  groups,  we  say  that  it  is  time  to  take 
the  poUtics  out  of  the  grant  in  aid  system.  Conservative  interest 
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groups  shouldn't  get  grant  money,  either.  To  those  who  fret  that 
the  legislation  undermines  the  first  amendment,  we  say  there  is  no 
first  amendment  right  to  administer  Federal  grants. 

Separating  politics  from  policy  is  in  the  best  traditions  of  the  ca- 
reer civil  service  and  the  Hatch  Act,  both  of  which  have  been 
upheld  as  constitutional.  The  National  Taxpayers  Union  urges  the 
Congress  to  tune  out  the  shrill  cries  of  the  professional  lobbyists 
whose  funding  might  be  afiected  by  these  reforms.  They  are  paid 
to  object,  and  that  is  fine,  so  long  as  they  are  not  being  paid  by 
the  taxpayer.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Hewitt  follows:] 
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Committee   on  Government   Reform   and  Oversight 

U.S.      House  of  Representatives 

July   28,    1995 

Thank  you  for  the  opportunity  to  testify  on  the  subject  of 

taxpayer-funded  political  advocacy.   I  appear  before  this 

Committee  to  add  the  voice  of  the  300,000  members  of  the  National 
Taxpayers  Union  to  those  calling  for  reform. 

Mr.  Chairman,  the  NTU  supports  legislation  to  curtail  the 
use  of  tax  dollars  to  subsidize,  directly  or  indirectly, 
political  advocacy,  lobbying,  or  political  activities  designed  to 
harm  or  help  the  candidacy  of  any  elected  representative.   We 
strongly  approve  of  measures  to  prevent  lobbying  organizations 
from  receiving  and  administering  federal  grants.   As  members  of 
this  Committee  have  noted,  federal  grants  administered  by 
nonprofit  organizations  totalled  about  $39  billion  in  fiscal 
1995,   We  owe  it  to  the  American  public  to  assure  them  that  the 
services  funded  by  their  hard-earned  tax  dollars  are  delivered 
professionally  and  without  the  taint  of  political  indoctrination. 

In  our  opinion,  the  legislation  before  this  Committee  would 
prevent  such  abuses.   It  would  require  the  administering 
organizations  to  decide  between  being  professional,  impartial 
implementors  of  federal  grants,  on  the  one  hand,  or  special- 
interest  lobbyists,  on  the  other. 

It  is  no  secret  that  the  American  people  are  sick  in  their 
hearts  about  the  direction  and  quality  of  their  nation's 
government.   Fortunately,  as  the  last  election  proved,  we  can 
periodically  change  our  government  through  the  ballot  box.   But 
in  recent  decades  there  has  arisen  a  shadow-government  of 
unelected,  self-appointed  "representatives"  who  have  become  a 
major  part  of  the  problem  in  Washington.   Among  them  are  a 
growing  cadre  of  self-interested  groups  who  have  made  it  their 
business  to  lobby  Congress  for  grant  money. 

Mr.  Chairman,  this  development  is  analogous  to  the  patronage 
system  that  President  Woodrow  Wilson  sought  to  stamp  out  through 
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civil  service  reforms  in  the  1920s.   In  creating  a  career  civil 
service,  the  president  and  Congress  sought  to  implement  the  good- 
government  principle  that  politics  and  policy  should  be  separate. 
Out  of  this  movement  arose  our  current  merit-based  civil  service 
system,  as  well  as  Hatch  Act  prohibitions  on  federal  employee 
involvement  in  the  electoral  process.   These  protections  against 
the  conflict-of-interest  ridden  involvement  of  government 
employees  in  the  political  process  to  this  day  enjoy  widespread 
public  support. 

In  the  postwar  era,  however,  there  has  grown  up  a  new 
patronage  system  outside  the  bounds  of  the  career  civil  service. 
It  is  a  system  in  which  powerful  special  interest  groups  lobby 
Congress  to  design  grants  that  they  will  administer;  and  then 
lobby  the  appointees  of  the  executive  branch  to  ensure  that  the 
money  goes  to  them.   It  is  no  accident  that  powerful  liberal 
allies  of  former  Democratic  congressional  committee  members  — 
groups  like  the  American  Association  of  Retired  Persons,  or  the 
National  Council  of  Senior  Citizens,  or  the  Service  Employees 
International  Union  —  are  receiving  and  administering  hundreds 
of  millions  of  dollars  of  federal  grants.   Anyone  who  believes  it 
is  mere  happenstance  that  these  powerful  lobbies  are  delivering 
taxpayer  funded  services  to  the  public  knows  nothing  of  how 
Washington  works. 

Political  scientists  refer  to  these  reinforcing 
relationships  between  interest  groups,  congressional  committees, 
and  executive  branch  appointees  and  bureaucrats  as  the  "iron 
triangle."   It  is  called  "iron"  because  it  makes  government 
inherently  harder  to  change.   Yet,  when  the  American  people 
finally  decided  to  change  the  partisan  control  in  Congress  in  the 
1994  election  they  eliminated  one  side  of  the  old  iron  triangle. 
Mr.  Chairman,  in  attempting  to  end  the  grant-patronage  system 
that  has  evolved  over  the  past  4  0  years,  you  are  carrying  out  the 
will  of  the  American  people.   Indeed,  you  would  derelict  if  you 
did  not  try. 

But  it  is  not  simply  enough  to  disrupt  the  old  iron 
triangle,  so  that  a  new  one  can  arise  in  its  place.   Rather,  the 
Congress  must  enact  good-government  reforms  to  permanently  weaken 
the  ability  of  lobbyists  to  line  their  own  pockets,  to  pay  their 
salaries,  and  to  support  their  offices,  with  taxpayer  money. 

In  summary,  Mr.  Chairman,  we  believe  that  lobbying 
organizations  —  including  all  501(c)(4)  advocacy  organizations 
and  their  affiliates,  and  all  501(c)(3)  charitable  organizations 
that  spend  more  than  five  percent  of  their  funds  engaging  in 
political  advocacy  —  should  not  be  allowed  to  receive  and 
administer  federal  grants. 

With  that  Mr.  Chairman,  I  will  conclude  my  remarks  and  take 
any  questions  the  Committee  may  have. 
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Mr,  McIntosh.  Thank  you  very  much,  Mr.  Hewitt. 

At  this  point,  I  think  I  would  Hke  to  defer  questioning  that  I  may 
have  to  my  colleague  from  Minnesota,  Mr.  Gutknecht,  because  I 
had  interrupted  him  before  the  recess. 

Mr.  Gutknecht,  do  you  have  questions  either  for  Mrs.  Huffington 
or  any  of  the  other  panelists? 

Mr.  Gutknecht.  Actually,  Mr.  Chairman,  no.  I  thought  the  testi- 
mony of  the  witnesses  has  been  excellent  and  I  would  forego  them. 

Mr.  McIntosh.  OK,  thank  you.  I  have  a  couple  questions  for  the 
panel.  Mr.  Hewitt,  could  you  tell  me  again  what  year  that  0MB 
circular  that  you  had  worked  on  was? 

Mr.  Hewitt.  I  believe  that  OMB  Circular  A-122  was  issued  in 
1984. 

Mr.  McIntosh.  Have  you  seen  any  appreciable  difference  in  the 
behavior  of  Federal  grant  recipients  as  a  result  of  that  circular? 

Mr.  Hewitt.  Well,  I  haven't.  I  think  that  it  was  a  well-intended 
reform,  but  the  executive  branch  had  only  so  much  power  to  reign 
in  these  organizations.  I  think  subsequently  they  managed  to  pret- 
ty much  force  a  revision  which  gutted  the  circular  itself.  It  may  not 
even  be  in  existence  anymore. 

Mr.  McIntosh.  So  10  years  later  the  problem  is  stiU  with  us,  if 
not  even  larger. 

Mr.  Hewitt.  I  think  it  is  worse. 

Mr.  McIntosh.  Thank  you.  Let  me  ask  each  of  the  panelists  if 
they  have  any  opinions  regarding  a  similar  provision  that  the  Sen- 
ate adopted  in  lobbying  reform  earlier  this  week.  It  was  the  Simp- 
son-Craig amendment  and  put  simply,  it  required  all  501(c)(4) 
foundations  no  longer  engage  in  lobbying  activities.  So  it  was  a 
slightly  different  approach,  but  obviously  directed  at  a  very  similar 
problem. 

Any  comments  on  that  approach  versus  the  approach  that  we 
have  been  working  here  on  this  legislation  in  the  House? 

Mr.  Hewitt.  Well,  Mr.  Chairman  if  I  could  say,  I  believe  that  it 
is  a  bit  too  narrow  of  an  approach.  Because  in  singling  out  only 
501(c)(4)  organizations,  we  allow  them  to  continual — continue  to 
lobby  for  grants  to  their  affiliates. 

Take,  for  example,  the  American  Association  of  Retired  Persons. 
It  has  a  couple  of  affiliate  organizations  which  are  501(c)(3),  which 
could  still  qualify  for  the  $90  million  in  Federal  aid.  So  I  would 
think  that  one  possible  way  that  one  could  improve  the  Senate  lan- 
guage would  be  to  say  501(c)(4)'s  or  their  affiliates. 

On  top  of  that,  we  beheve  that  501(c)(3)  organizations  are  subject 
to  certain  accounting  rules  by  the  Internal  Revenue  Service,  which 
require  them  to  report  when  they  spend  more  than  5  percent  of 
their  revenues  for  political  advocacy.  So  we  believe  that  it  would 
be  fairly  simple  to  include  those  groups,  as  well,  in  the  prohibition. 

Mr.  McIntosh.  Any  comments  from  the  other  panelists? 

Mr.  SCHATZ.  Just  quickly,  Mr.  Chairman,  I  would  think  that  the 
approach  you  are  taking  would  be  a  better  one  at  this  point.  I  think 
that  it  makes  a  Uttle  more  sense.  The  issue  to  us  really  is  taxpayer 
money  going  for — people  asking  for  more  taxpayer  money  and  that 
seems  to  us  to  be  the  big  problem,  one  of  the  reasons  we  have  a 
huge  national  debt  and  deficit  and,  by  the  way,  one  of  the  reasons 
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that  until  this  year  people  like  Paul  Hewitt,  Arianna  Huffington 
and  myself  didn't  show  up  very  often  at  hearings. 

Mr.  McIntosh.  Thank  you. 

Ms.  Huffington.  Mr.  Chairman,  I  feel  the  Senate  bill  would  be 
substantially  inferior  to  yours,  to  your  amendment,  especially  from 
oiu-  point  of  view,  because  we  believe  that  one  of  the  most  impor- 
tant messages  that  your  amendment  is  sending  is  to  nonprofits  to 
501(c)(3)'s  which  are  supposed  to  be  involved  directly  in  the  solu- 
tion of  social  problems,  Uke  homelessness,  like  addiction,  and  there- 
fore to  exclude  those  groups  would  perpetuate  the  tendency  to  look 
to  the  government  to  solve  those  problems  instead  of  taking  action 
directly  through  those  groups  which  often  include  churches,  syna- 
gogues, all  sorts  of  community  activities  which  we  want  to  encour- 
age more  and  more. 

Mr.  McIntosh.  Thank  you.  That  actually  leads  to  my  next  ques- 
tion which  is,  in  your  estimation,  particularly  Mrs.  Huffington  and 
the  other  panelists  as  well,  do  you  think  we  would  see  more  chari- 
table activity  of  that  type  addressed  at  relieving  social  problems, 
providing  aid  to  individuals  and  disabled,  homeless,  sick,  drug  ad- 
dicts? 

Do  you  think  that  the  provisions  such  as  the  one  that  we  are 
looking  at  today  could  actually  lead  to  more  of  that  activity  in  the 
private  sector? 

Ms.  Huffington.  We  believe  that  very  strongly,  because  if  you 
believe  that,  as  James  Q.  Wilson  wrote  in  the  Moral  Sense,  the 
more  we  practice  generosity,  the  more  generous  we  become.  The 
more  we  practice  virtues,  the  more  virtuous  we  become. 

Every  opportunity  we  give  to  people  to  be  directly  involved  in 
giving,  in  compassion,  will  not  only  be  for  the — to  the  advantage 
of  the  underprivileged  and  those  in  need,  but  it  will  also  benefit 
those  of  us  who  are  participating  in  this  activity  and  it  will  also 
enhance  the  sense  of  community  that  everybody  from  the  President 
down  is  talking  about,  but  which  they  tend  to  identify  with  Govern- 
ment action.  So  we  believe  that  for  all  sorts  of,  both  practical  and 
philosophical  reasons,  the  amendment  will  be  to  the  benefit  of  ev- 
erybody involved,  both  those  giving  and  those  receiving  help. 

Mr.  SCHATZ.  If  I  could  answer  that,  Mr.  Chairman.  The  effort  in 
a  lot  of  these  organizations  is  very  focused.  The  stEifT  is  usually 
small.  And  the  time  devoted  to  trying  to  get  money,  if  it  were  de- 
voted to  actually  canying  out  programs,  would  be  much  better 
spent. 

Mr.  McIntosh.  Thank  you. 

Mr.  Hewitt.  If  I  could  add,  we  conducted  a  case  study  of  the 
American  Association  of  Retired  Persons  and  we  looked  into  their 
finances  in  great  deal  and  what  we  found  was  that  the  vast  major- 
ity of  the  services  that  they  provide  to  their  members,  services 
which  might  qualify  as  help — helping  services,  as  opposed  to  sales 
and  marketing,  were  funded  by  the  taxpayer.  If  that  money  were 
taken  away  from  AARP,  it  would  have  to  make  a  very  important 
choice. 

It  would  have  to  decide  whether  they  are  going  to  be  a  marketing 
conglomerate  or  a  service  organization,  but  they  couldn't  have  it 
both  ways.  At  the  very  least,  it  would  result  in  a  more  focused  or- 
ganization in  which  its  members  pretty  much  knew  where  they 
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stood  with — ^with  the  AARP  members — ^with  the  AARP  organiza- 
tion. 

I  think  that,  frankly,  what  would  happen  is  that  AARP  would 
continue  many  of  its  services  and  it  would  do  it  at  the  expense  of 
its  lobbying  empire,  but  other  organizations  would  forego  the  deliv- 
ering of  services  and  be  pure  lobbies.  I  think  that  would  be  cleans- 
ing choices. 

Mr.  McIntosh.  Thank  you,  Mr.  Hewitt.  I  might  add  to  that — I 
saw  an  article  in  the  New  York  Times  recently  where  the  reporter 
interviewed  some  organizations  who  provided  both  services  and 
served  as  advocates — ^your  prediction  was  correct  based  on  the 
interviews  there. 

Obviously,  it  was  a  limited  sample.  But  some  of  them  did  say, 
we  would  ciirtail  our  advocacy  efforts.  Others  said,  no,  we  feel  that 
is  the  core  of  what  we  are  about,  but  we  would  be  willing  to  give 
up  the  grants.  And  that  is  the  core  of  this  bill,  to  ask  people  to 
make  those  choices. 

Mr.  Hewitt.  There  is  one  other  point.  Congressman,  which  is  to 
the  extent  that  it  is  your  job  to  reduce  the  size  and  scope  of  the 
Federal  Government,  to  clean  out  some  of  the  bad  programs  which 
have  accumulated  Uke  barnacles  on  the  ship  of  State  over  the 
years.  It  will  be  much  easier  if  you  don't  have  this  taxpayer-funded 
lobb3dng  system  here  in  Washington  fighting  against  you  tooth  and 
nail  every  inch  of  the  way. 

Mr.  McIntosh.  Heaven  knows  there  are  enough  impediments  in 
that  effort. 

Ms.  HufHngton,  do  you  have  any  comments? 

Ms.  Huffington,  I  just  want  to  add  one  more  example.  One  of 
the  groups  that  we  are  spotUghting  at  the  Center  for  Effective 
Compassion  is  a  group  out  of  Denver  called  Step  13  run  by  Bob 
Corte.  And  what  Bob  Corte  has  said  as  an  explanation  why  he  is 
not  applying  for  Federal  grants  is  that  right  now  the  program  that 
he  runs,  which  benefits  over  100  men  who  are  addicts  with  spec- 
tacular results  costs  him  $300,000  a  year. 

If  he  applied  and  received  Federal  grants,  it  would  cost  him  $2 
million  to  service  the  same  men.  And  this  is  because  of  the  amount 
of  regulations  that  he  would  have  to  comply  with  in  order  to  re- 
ceive Federal  grants.  Another  reason  why  so  many  groups  do  not 
apply  for  Federal  grants,  some  of  the  most  effective  groups,  inci- 
dentally, is  because  immediately  they  would  not  be  able  to  be  faith- 
based.  And  what  we  are  finding  is  that  groups  that  are  faith-based, 
whatever  that  faith  may  be,  Christianity,  Judaism,  have  spectacu- 
larly higher  success  rates. 

In  fact,  secular  programs  have  success  rates  in  the  single-digit 
rates.  So  whatever  our  own  particular  faith  may  be,  we  need  to  en- 
courage those  groups  that  are  the  most  effective;  after  all,  that  is 
all  that  matters  in  the  end.  And  so,  again,  your  amendment  would 
be  very  beneficial  in  terms  of  encouraging  groups  to  be  hands-on 
involved  instead  of  wasting  their  energy  and  their  time  lobbying  for 
Federal  grants. 

Mr.  McIntosh.  Thank  you.  I  think  that  perspective  is  exactly 
correct,  that  we  would  be  able  to  increase  the  effectiveness  of  those 
groups. 
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Let  me  just,  one  last  throw-away  question,  then  I  will  move  on 
to  the  next  panel. 

Mr.  Hewitt,  you  seem  to  be  a  study  of  the  progressive  era  based 
on  some  of  your  testimony.  Would  you  care  to  venture  a  prediction 
as  to  whether  Senator  La  FoUette  and  some  of  the  other  progres- 
sives would  have  supported  this  type  of  legislation? 

Mr.  Hewitt.  Well,  I  think  had  they  anticipated  the  evolution  of 
the  grant  in  aid  system  that  has  occurred  since  the  1960's,  they 
certsiinly  would  have  taken  steps  to  prevent  patronage  in  this  area 
as  well. 

Mr.  McIntosh.  Thank  you  all  for  coming.  I  truly  appreciate  your 
input.  And  as  you  know,  this  will  be  going  to  the  floor  next  week 
and  so  I  would  urge  you  to  watch  that.  But  as  I  indicated  to  some 
of  my  colleagues  earUer  today,  that  is  only  the  beginning  and  so 
we  need  to  continue  to  bring  out  this  information  and  allow  the 
American  people  to  know  the  extent  of  some  of  the  problems  here. 
Thank  you  all.  I  appreciate  it. 

If  we  could  now  call  forward  our  third  panel;  I  appreciate  your 
patience  and  willingness  to  wait.  In  particular,  I  want  to  say  thank 
you  to  Richard  Kirk  and  his  son,  Michael,  who  traveled  here  from 
Fort  Wayne,  IN,  my  home  State.  Welcome  to  Washington. 

I  have  a  bias  to  hearing  from  witnesses  outside  the  beltway.  So 
it  is  delightful  to  have  you  here  even  though  we  may  not  agree  on 
all  these  points.  Mr.  Kirk  is  the  first  witness  on  the  panel.  Then 
also,  Mr.  William  Dulany  of  Dulany  and  Leahy,  representing  the 
American  Heart  Association.  Mr.  Kirk,  do  you  want  to  start  with 
your  testimony. 

STATEMENTS  OF  RICHARD  KIRK,  ASSOCIATION  OF  RETARDED 
CITIZENS;  AND  WILLIAM  DULANY,  ESQ.,  DULANY  AND 
LEAHY,  REPRESENTING  THE  AMERICAN  HEART  ASSOCIA- 
TION 

Mr.  KlRK-  Thank  you.  I  am  Richard  Kirk.  I  am  from  Fort  Wayne, 
IN.  This  is  my  son,  Michael.  He  is  42,  autistic  and  retarded.  The 
issue  before  you  today  is  how  much  of  ARC's  private  money  you 
will  allow  them  to  spend  on  lobbying.  The  issue  for  me  is  much 
more  important. 

What  happens  to  Michael  when  I  die?  From  my  viewpoint  an  all- 
disability  pohcy  is  a  totally  nonpartisan  issue.  But  for  the  record, 
let  me  say  that  I  have  been  a  life-long  registered  Republican  and 
beheve  in  responsible  fiscal  management  and  Grovemment  pro- 
grams that  are  efficient  and  effective. 

My  objective  today  is  to  convey  a  sense  of  some  of  the  issues 
faced  by  parents  of  children  who  are  retarded,  and  to  describe  the 
critical  need  for  both  support  services  and  advocacy  on  behalf  of 
our  Nation's  7  million  people  with  retardation. 

When  I  conclude,  I  would  like  to  introduce  Michael.  Following  an 
early  evaluation  process,  a  physician  and  a  psychiatrist  rec- 
ommended that  Michael  be  placed  in  an  institution  for  people  with 
retardation.  We  wanted  to  keep  Michael  at  home  and  after  a  rocky 
start,  and  2  years  of  trying,  Michael  was  finally  accepted  at  age  8 
at  the  local  ARC  school. 

Not  incidentally,  my  famil^s  decision  to  maintain  Michael  at 
home  and  in  his  community  has  saved  the  Federal  and  State  gov- 
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emments  over  $1  million  to  date  by  preventing  his  unwarranted 
and  costly — would  you  believe  $212  a  day  institutionalization.  Mike 
had  to  attend  the  ARC  school  because  our  school  system  denied 
him  the  right  to  a  public  education.  But  the  ARC  school  proved  to 
be  a  real  blessing  and  gave  him  structure  to  his  life  until  he  was 
age  18  when  he  graduated  to  the  sheltered  workshop. 

Mike's  early  years  in  the  workshop  were  spent  on  simple  assem- 
bly projects,  but  about  2  years  ago  he  knocked  our  socks  off  by 
learning  how  to  run  a  three-thread  industrial  sewing  machine,  a 
major  new  skill.  We  hope  some  day  we  will  be — he  will  be  so  pro- 
ductive as  to  earn  at  least  the  minimum  wage. 

The  last  4  years  since  losing  his  mother,  Mike  has  been  living 
in  a  risky  situation.  If  I  got  hit  by  a  truck,  he  is  the  one  who  has 
the  real-life  crisis.  Last  year,  we  applied  for  a  spot  in  one  of  the 
10  group  homes  run  by  the  ARC  of  Allen  County.  The  current  wait- 
ing lists  are  long  due  to  fiuiding  limits  and  there  is  little  expecta- 
tion that  he  will  move  soon. 

Let's  summarize.  First,  Mike  has  been  and  is  now  a  complex  in- 
dividual with  profound  lifelong  disabilities.  He  will  always  require 
support,  even  as  he  becomes  more  independent. 

Second,  intertwined  in  Mike's  story  is  the  increasing  involvement 
and  evolution  of  the  ARC  organization.  The  ARC  is  often  there  at 
the  birth  of  a  child  and  at  the  funeral  of  the  parent.  My  wife  and 
I  spent  four  decades  keeping  Mike  at  home  and  making  him  part 
of  our  family  and  our  community.  We  recognized  early  on  that  we 
would  require  assistance  throughout  his  lifetime,  and  we  knew  gov- 
ernment would  need  to  play  a  major  role,  and  that  we  would  need 
to  learn  about  laws  and  programs. 

We  would  have  to  know  what  was  going  on  regarding  Federal 
and  State  disability  policy  so  we  joined  the  ARC.  As  parents,  we 
would  have  a  voice  at  every  level  of  government  and  the  ARC 
would  be  that  voice.  Thus,  ARC  would  serve  two  critical  fiuictions: 
Advocating  for  laws  and  programs  to  help  my  son  and  also  provid- 
ing him  with  necessary  services  throughout  his  school  years  and 
now  job  training. 

For  many  years,  as  we  have  participated  in  receiving  services 
and  sometimes  joining  the  ARC  in  making  treks  to  the  county 
council's  offices  and  the  State  House  in  Indianapolis  for  rights  and 
funding,  the  ARC  has  organized,  synthesized  and  provided  the 
leadership,  the  spokesmen  for  people  with  retardation. 

I  have  served  two  terms  on  the  ARC  of  Allen  County  board  of 
directors  and  I  fully  recognize  the  partnership  between  our  agency 
and  local.  State,  and  Federal  funding  sources.  Without  these  Fed- 
eral funds,  my  son  and  hundreds  of  other  children  and  adults  with 
mental  retardation  served  by  our  local  agency  would  go  unserved. 
No  other  private  or  public  dollars  are  available  to  serve  them. 

Many  would  end  up  in  extremely  costly  and  inappropriate  insti- 
tutions. Their  path  toward  productivity  and  independence  would 
come  to  a  dead  end.  I  would  Hke  to  emphasize,  too,  that  the  provi- 
sions of  this  amendment  would  force  choices  at  a  local  and  State 
level  which  would  adversely  affect  people  with  retardation  and  this 
is  not  just  a  Federal  event.  It  is  troubling  to  me  that  the  U.S.  Con- 
gress could  consider  forcing  the  ARC  to  temper  either  their  service 
or  advocacy  thrusts. 
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It  is  punitive  to  my  son  to  force  the  ARC  to  decide  to  limit  or 
to  halt  its  public  advocacy  role.  Who  else  is  going  to  advocate  for 
him?  The  ARC  is  my  insurance  policy  for  Mike  after  I  die.  I  am 
confident  I  speak  for  120,000  members  of  the  ARC  throughout  the 
United  States  in  urging  the  House  of  Representatives  to  remove 
the  Istook  amendment  from  this  appropriations  bill.  Now  I  would 
Uke  to  introduce  Michael.  Michael,  would  you  say  hello? 

[The  prepared  statement  of  Mr.  Kirk  follows:] 
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Good  Morning.   I'm  Richard  Kirk  from  Fort  Wayne,  Indiana.   Michael 
here  is  my  42  year  old  son.   I've  been  retired  seven  years  and  a 
widower  for  the  last  four.   The  issue  before  you  is  lobbying  by  The 
Arc.   The  issue  for  me  is  what  happens  to  Michael  when  I'm  gone?   Let 
me  state  from  the  outset  that  I  have  been  a  life  long  registered 
Republican  who  strongly  believes  in  a  balanced  federal  budget  and 
government  programs  that  are  efficient  and  effective. 

My  objective  today  is  to  convey  a  sense  of  some  of  the  problems  faced 
by  parents  of  children  who  are  retarded  and  to  describe  the  critical 
need  for  both  support  services  and  advocacy  on  behalf  of  our  nation's 
seven  million  people  with  retardation.   When  I  conclude,  I'd  like  to 
introduce  my  son  Michael. 

In  my  years  of  work  with  and  on  behalf  of  The  Arc,  I  have  come  to 
realize  that  mental  retardation  knows  no  boundaries.   It  is  found  in 
all  segments  of  our  society.   People  with  mental  retardation  come  from 
families  who  are  rich,  middle  class  and  poor,  liberal,  moderate  and 
conservative,  Republican,  Democrat  and  Independent  and  from  all  races 
and  religions.   The  Arc  is  a  truly  non-partisan  association  and  does 
not  and  cannot  endorse  political  candidates.   It  is  also  important  to 
note  that  disability  policy  has  evolved  in  recent  decades  in  our 
nation  from  a  clear  and  continuing  bi-partisan  approach. 

Incredible  as  it  may  sound  today,  we  did  not  have  an  accurate 
diagnosis  for  Michael  until  he  was  nearly  five  years  old  and  already 
had  two  brothers.   Michael  is  autistic  and  retarded.   In  1952,  autism 
was  a  word  probably  reserved  for  Webster's  unabridged. 

Mike  spent  ages  5,  6  and  7  in  a  hospital  for  children  with  emotional 
disturbance  and  we  decided  to  bring  him  home  and  seek  a  special 
education  program  where  he  could  attend  during  the  day.   Following  an 
evaluation  process,  the  physician  and  psychiatrist  recommended  that  he 
be  placed  in  an  institution  for  people  with  retardation.   We  stayed 
with  our  conviction,  kept  Michael  home  and,  after  a  rocky  start  and 
two  years  of  trying,  Mike  was  finally  accepted  in  the  local  ARC 
school.   My  family's  decision  to  maintain  Michael  at  home  and  in  his 
community  has  saved  the  federal  and  state  governments  over  one  million 
dollars  to  date  by  preventing  his  unwarranted  and  unbelievably  costly 
institutional ization. 

Mike  had  to  attend  the  ARC  school  because  our  school  system  denied  him 
the  right  to  a  public  education.   Mike  was  already  well  past  school 
age  when  the  94th  Congress,  with  strong  encouragement  from  parents  of 
The  Arc,  enacted  mandatory  education  in  Public  Law  94-142, 
guaranteeing  children  with  disabilities  the  right  to  a  free, 
appropriate  education.   I  often  wonder  how  much  more  productive  and 
independent  Michael  might  be  today  if  he  had  had  a  public  school 
education  available  to  him. 
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The  ARC  school  proved  to  be  a  real  blessing  and  gave  structure  to  his 
life  up  to  age  18.   At  18,  he  "Graduated"  to  the  sheltered  workshop, 
where  he  is  completing  his  24th  year.   The  workshop  is  his  primary 
focus  now  and  he  is  totally  dedicated  to  it. 

Mike's  early  years  in  the  workshop  were  spent  on  simple  assembly  and 
sorting  projects,  but  about  two  years  ago  he  knocked  our  socks  off  by 
learning  how  to  run  a  three  thread  industrial  sewing  machine  -  a  major 
new  skill.   He  hopes  someday  to  be  so  productive  as  to  earn  at  least 
the  minimum  wage  and  be  more  self-sufficient. 

For  the  last  four  years,  since  losing  his  mother  who  was  his  teacher 
and  strongest  advocate,  Mike  has  been  living  in  a  risky  situation.   If 
I  got  hit  by  a  truck,  he's  the  one  who  has  a  real  life  crisis.   Last 
year  we  applied  for  a  spot  in  one  of  the  10  group  homes  run  by  The  Arc 
of  Allen  County,  but  waiting  lists  are  long  due  to  funding  limits,  and 
only  emergencies  are  dealt  with  at  this  time.   Given  the  proposed 
cutbacks  in  community-based  mental  retardation  services  this  Congress 
is  about  to  enact,  there  is  little  expectation  that  he  can  move  soon. 

Let's  summarize.   First,  Mike  has  been  and  is  now  a  complex  individual 
with  profound  lifelong  disabilities.   He  will  always  require  special 
support  even  as  he  becomes  more  independent.   Secondly,  intertwined  in 
Mike's  story  is  the  increasing  involvement  and  evolution  of  The  Arc 
organization.   The  Arc  is  often  there  at  the  birth  of  a  child  and  at 
the  funeral  of  the  parent. 

My  wife  and  I  have  spent  four  decades  keeping  him  at  home  and  allowing 
him  to  be  part  of  our  family  and  our  community.   We  recognized  early 
on  that  we  would  require  assistance  throughout  Mike's  lifetime.   We 
knew  government  would  need  to  play  a  role  and  that  we  would  need  to 
learn  about  laws  and  programs.   We  would  have  to  know  what  was  going 
on  regarding  disability  policy  in  our  state  capitol  in  Indianapolis 
and  in  Washington,  D.C.   So,  we  joined  The  Arc.   As  parents,  we  would 
have  a  voice  at  every  level  of  government  and  The  Arc  would  be  that 
voice.   The  Allen  County  chapter  of  The  Arc  would  also  provide  vital 
services  to  Mike  throughout  his  life.   Thus,  The  Arc  would  serve  two 
critical  functions  --  advocating  for  laws  and  programs  to  help  my  son 
and  also  providing  him  with  necessary  services  beginning  in  preschool, 
throughout  his  school  years,  and  now  job  training. 

Bewildered  young  parents  facing  lifelong  challenges  and  people  with 
retardation  of  all  ages  need  the  special  services  offered  by  The  Arc. 
Parents,  whose  voices  are  fragmented  and  decentralized  and  who  are 
busy  earning  a  living  and  raising  families  along  with  meeting  the 
diverse  and  constant  needs  of  their  child  with  mental  retardation, 
require  the  centralization,  policy  development  and  advocacy  of  The 
Arc.   Services  and  advocacy  are  virtually  inseparable. 
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For  the  last  34  years  as  we've  participated  in  receiving  services  and 
sometimes  joining  The  Arc  in  making  treks  to  county  Councils'  offices 
and  the  State  House  in  Indianapolis  for  rights  and  funding,  The  Arc 
has  organized,  synthesized  and  provided  the  leadership  as  spokesman 
for  people  with  retardation. 

Today  in  Congress,  there  are  dozens  of  bills  being  considered  which 
will  affect  Mike  and  many  other  people  with  mental  retardation.   Here 
are  some  examples.   The  pending  FY  1996  Appropriations  bill  will  slash 
special  education  and  developmental  disabilities  funding.   The  welfare 
reform  bill  will  cut  250,000  poor  children  with  disabilities  from  the 
Supplemental  Security  Income  program;  the  vocational  rehabilitation 
program  would  be  block  granted;  medical  and  long  term  services  under 
Medicaid  would  be  cut.   Community-based  housing  programs  will  be 
totally  eliminated. 

I  have  served  two  terms  on  The  Arc  of  Allen  County  Board  of  Directors. 
I  fully  recognize  the  partnership  between  our  agency  and  local,  state, 
and  federal  funding  sources.   To  help  finance  our  early  intervention, 
child  development,  job  training,  housing,  and  other  programs,  we 
receive  federal  funds  from  the  Title  XX  Social  Services  and  Child  Care 
Developmental  Block  Grant,  Vocational  Rehabilitation  Act,  Part  H  Early 
Intervention  from  the  Individuals  with  Disabilities  Education  Act,  and 
Medicaid.   Without  these  federal  funds,  my  son  and  hundreds  of  other 
children  and  adults  with  mental  retardation  served  by  our  agency  will 
go  unserved.   No  other  private  or  public  dollars  are  available  to 
serve  them.   Many  would  end  up  in  extremely  costly  and  inappropriate 
institutions.   Their  path  toward  productivity  and  independence  would 
come  to  a  dead  end. 

The  Arc  at  the  local  level,  at  the  state  level,  and  at  the  national 
has  never  and  will  never  use  its  federal  funds  for  lobbying  purposes. 
Our  federal  funds  provide  direct  services  to  people,  services  that  no 
one  else  will  provide. 

It  is  troubling  to  me  and  nearly  inconceivable  that  the  United  States 
Congress  would  consider  forcing  The  Arc  to  temper  either  their  service 
or  advocacy  thrusts.   It  is  punitive  to  my  son  to  force  The  Arc  to 
decide  to  limit  or  halt  its  public  advocacy  role.   Who  else  is  going 
to  advocate  for  him?   The  Arc  is  my  insurance  policy  for  Mike  after  I 
die.   Mike  and  I  need  The  Arc  and  we  don't  think  it  serves  any  useful 
purpose  to  limit  the  roles  of  The  Arc.   I'm  confident  that  I  speak  for 
120,000  members  of  The  Arc  throughout  the  United  States  in  urging  the 
House  of  Representatives  to  remove  the  Istook  amendment  from  the 
appropriations  bill  that  funds  the  Departments  of  Labor,  Health  and 
Human  Services  and  Education.   I  find  it  extremely  ironic  that  the 
very  bill  that  helps  my  son  survive  is  the  one  that  seeks  to  still  my 


253 


>age  4 

'oice  and  that  of  The  Arc  as  we  seek  to  protect  and  improve  the  lives 
)f  Mike  and  his  seven  million  peers. 

:t  sure  looks  to  me  that  the  Istook  amendment  is  bad  public  policy, 
Joesn't  solve  any  existing  problem,  and  will  likely  make  my  son 
Michael's  life  worse. 

That  concludes  my  statement.   Now,  I'd  like  you  to  meet  Michael. 
Michael,  would  you  say  hello? 
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Mr.  Michael  Kirk.  Hello. 

Mr.  Kirk.  Thank  you. 

Mr.  McIntosh.  Hello,  Michael.  Welcome  to  Washington  and  to 
this  subcommittee.  Thank  you  very  much  for  your  testimony. 

Mr.  Kirk.  Thank  you.  And  I  think 

Mr.  McIntosh.  Did  you  have  anj^hing — did  Michael  have  any- 
thing he  would  like  to  add?  Would  you  like  to  add  anything  else, 
Michael? 

Mr.  Michael  Kirk.  No. 

Mr.  Kirk.  No. 

Mr.  McIntosh.  OK  Thank  you  for  coming.  Thank  you  both. 

Mr.  Kirk.  With  your  permission,  may  we  slip  out  or  do  you  have 
any  further  questions  or  discussion? 

Mr.  McIntosh.  Do  you  have  a  few  minutes  before  the  flight? 

Mr.  Kirk.  Yes. 

Mr.  McIntosh.  Would  you  mind,  Mr.  Dulany,  if  I  address  a  few 
questions?  He  has  to  catch  a  flight  back  to  Indiana. 

Mr.  Dulany.  No. 

Mr.  McIntosh.  I  had  a  couple  questions  for  you. 

Mr.  Kirk.  Sure. 

Mr.  McIntosh.  I  wanted  to  make  sure  that  we  were  clear  about 
the  terms  of  the  bill  because  I  am  well  aware  of  how  general  de- 
scriptions can  make  people  nervous  about  legislation.  When  you 
look  at  the  details,  they  find  that  it  is  not  quite  the  same  as  they 
were  worried  about. 

Are  you  familiar,  Mr.  Kirk,  with  the  provision  in  the  bill  that  al- 
lows for  up  to  5  percent  of  the  receipts 

Mr.  Kirk.  Yes. 

Mr.  McIntosh  [continuing].  To  be  spent  on  advocacy  activities? 

Mr.  Kirk.  Right. 

Mr.  McIntosh.  To  your  knowledge,  does  the  ARC  spend  more 
than  that  of  their  receipts  in  lobbying  and  advocacy  eflForts? 

Mr.  Kirk.  Well,  I  would  have  to  say,  if  you  said  that  the  ARC 
had  private  funds  in  Fort  Wayne  of  $100,000  and  you  were  going 
to  limit  them  to  $5,000,  you  couldn't  cover  salary  of  a  couple  staff 
people  to  go  to  Indianapolis  or  to  go  make  a  speech  at  a  local  event. 

I  think  probably — we  were  trying  to  speculate  about  the  amount 
of  time  of  our  executive  director  in  Fort  Wayne,  how  much  time  he 
might  spend  in  the  role  of  advocate  in  the  community  for  the  re- 
tarded, and  he  said  he  thought  it  was  somewhere  in  the  neighbor- 
hood of  40  percent.  So  yes,  we  would  seriously  exceed  the  5  percent. 

Mr.  McIntosh.  And  that  $100,000 

Mr.  Kirk.  Well,  it  is  more  than  that.  I  think  his  private  moneys 
actually  run  in  the  neighborhood  of  $700,000.  So  he  would  be  lim- 
ited to  $35,000. 

Mr.  McIntosh.  And  currently  he  feels  that  he  would  need  to 
spend  more  than  $35,000  on  advocacy. 

Mr.  Kirk.  Yes. 

Mr.  McIntosh.  My  question,  then,  would  be — given  in  your  testi- 
mony you  indicated  there  was  a  current  shortage  of  some  of  the  fa- 
cilities to  help  people  like  Michael,  wouldn't  it  be  better  to  spend 
those  resources  in  providing  those  facilities?  $35,000  can  get  you 
several  units  of  housing. 
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Mr.  Kirk.  Well,  I  think  the  point  is,  though,  that  from  your  inap- 
propriate chart  up  there,  if  you  are  characterizing  Michael  as  the 
animal  on  the  left,  we  are  not. 

Mr.  McIntosh.  Certainly  we  weren't  doing  that. 

Mr.  Kirk.  Well,  that  is  what  you  have  got  up  there. 

Mr.  McIntosh.  No,  my  point  is  that  a  lot  of  these  groups,  be- 
cause they  become  advocacy  groups,  fail  to  actually  help  Michael 
because  they  spend  dollars  on  their  own  salaries  as  advocates, 
rather  than  dollars  in  providing  him  with  housing  and  other  facili- 
ties that  he  needs. 

Mr.  Kirk.  Not  quite.  The  budget  for 

Mr.  McIntosh.  It  seems  to  be  the  case  of  your  organization. 
More  than  5  percent  of  the  receipts? 

Mr.  Kirk.  I  would  say  it  is  exactly  the  reverse,  Congressman.  In 
Fort  Wa)aie,  the  ARC  organization  is  basically  a  service  organiza- 
tion just  almost  the  exact  opposite  from  the  Voice  of  Retardation, 
for  example.  Our  approach  is  to  use  Federal  funds  to  provide  serv- 
ices. Now,  to  achieve  those  Federal  funds,  we  do  have  to  have  advo- 
cacy and  promote  the  cause  all  the  time. 

Mr.  McIntosh.  Even  at  the  expense  of  people  like  Michael  who 
could  use  the  services. 

Mr.  Kirk.  I  would  say  that  it  is  for  Michael  to  get  the  services 
because  we  use  the  Federal  funds  directly  for  the  services. 

Mr.  McIntosh.  By  the  way,  let  me  just  make  a  point,  not  to  get 
into  a  dispute  about  numbers,  but  one  of  the  problems  we  have 
been  having  is  actually  getting  accurate  information  on  this,  and 
arc's  recent  tax  form  from  1993  indicated  that  they  had  spent 
about  $27,000  in  lobbying  activities,  which  would  be  well  under  the 
threshold  of  the  5  percent.  Now,  that  could  obviously  change  from 
year-to-year. 

Mr.  Kirk.  Yes,  I  think  that  is  true.  But  I  think  with  your  new 
definition  you  have  expanded  dramatically  the  role  of  advocacy,  so 
I  think  that  would  multiply  considerably.  I  could  get  some  esti- 
mates on  that  if  you  would  like.  I  am  a  parent  in  Fort  Wayne.  I 
don't  have  their  national  IRS  available  to  me. 

Mr.  McIntosh.  That  would  be  helpful,  actually.  And  there  may 
be  several  other  questions.  I  don't  want  to  detain  you  unneces- 
sarily. 

Mr.  Kirk.  That  is  all  right. 

Mr.  McIntosh.  Mr.  Gutknecht,  do  you  have  any  questions? 

Mr.  Gutknecht.  Well,  a  couple  of  quick  points.  If  our  figures  are 
correct,  ARC,  you  spent  a  lot  less  than  5  percent  on  advocacy  in 
1993,  according  to  records  we  have  been  provided  by  the  national 
organization.  In  fact,  you  would  be  able  to  increase  the  amount 
that  you  spent  on  advocacy  under  the  Mcintosh  plan  by  about  five- 
fold— more  than  that,  seven  or  eight-fold.  But  I  guess  the  question 
I  would  have  for  you — and  I  admire  the  work  that  ARC  does. 

But  Mr.  Kirk,  what  percentage  would  you  feel  comfortable  with? 
I  mean,  shouldn't  there  be  some  threshold?  I  mean,  we  are  hearing 
about  some  organization  that  has  spent  70  percent  of  their  income 
fiindraising  and  the  balance  of  it  lobbying  and  very  little  ultimately 
goes  to  the  purpose  it  is  supposed  to.  What  percentage  would  you 
feel  comfortable  with? 
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Mr.  Kirk.  Would  you — would  you  permit  a  gentleman  from  ARC 
to  help  me  with  the  issue  because  he  has  national  perspective  and 
I  only  have  a  small  local. 

Mr.  GUTKNECHT.  Ever  so  briefly  because  we  are  all  going  to  have 
to  run  here  and  vote  here  pretty  quick.  So  yes. 

Mr.  Kirk.  This  is  Paul  Marchand. 

Mr.  Marchand.  Congressman,  our  response  would  be  that  the 
existing  requirements  under  all  nonprofits,  all  501(c)(3)'s  now 
apply — works  very  nicely  for  us.  The  difference  with  this  bill  is  that 
you  are  squeezing  it  two  ways. 

You  are  significantly  expanding  the  definition  of  lobbying  to  in- 
clude practically  everything  that  anybody  ever  does,  which  would 
make  that  5  percent  much  smaller,  and  in  that  respect,  that 
$27,000  that  you  compare  on  our  national,  would,  balloon  substan- 
tially just  based  on  the  new  definition  of  lobb)dng. 

Mr.  McIntosh.  Would  the  gentleman  yield  for  a  second? 

Mr.  GuTKNECHT.  Mr.  Chairman,  could  I  get  an  answer  to  that 
question?  What  percentage  would  you  feel  comfortable  with? 

Mr.  Marchand.  We  feel  comfortable  with  current  law  with  the 
same  definition  of  lobbying.  If  there  was  a  different  definition  of 
lobbying,  I  would  have  to  go  back  and  compute  what  would  be  a 
comfort  level.  I  don't  have  a  ready  answer. 

Mr.  GuTKNECHT.  So  what  are  your  restrictions  now? 

Mr.  Marchand.  Our  restrictions  now  depend  on  how  you  apply 
the  1976  lobbying  provision.  You  can  either  do  a  5  percent  in  sub- 
stantial lobb3dng,  or  you  can  elect  to  come  under  the  new  law,  and 
that  new  law  has  a  graduated  percentage  based  on  your  size  of 
your  budget. 

Mr.  McIntosh.  If  the  gentleman  would  yield. 

Mr.  GUTKNECHT.  I  yield  back. 

Mr.  McIntosh.  Could  you  stay  with  us  for  a  second?  I  was  very 
interested  in  one  statement  that  you  made — that  our  definition  of 
advocacy  included  virtually  everything  that  you  want  to  do.  I  am 
quite  certain  it  doesn't  include  providing  services  to  individuals  in 
need  and  it  strikes  me  that  perhaps  we  have  reached  the  core  of 
the  difference  here  where  it  is  our  view  that  we  want  to  use  tax- 
payer subsidies  to  encourage  delivery  of  services  and  not  these  dif- 
ferent activities  that  are  advocacy,  which  is  speaking  out  on  a  view, 
litigation  and  other  activities  that  way.  I  mean,  I  think  there  may 
be  a  fundamental  difference  in  philosophy  of  what  the  proper  role 
of  these  taxpayer  dollars  should  be  involved  in  in  all  of  this. 

Mr.  Marchand.  A  side-by-side  analysis  of  current  law  and  in  the 
definition  of  lobbying  and  yo\ir  definition  of  lobbying,  Mr.  Chair- 
man, I  think  is  substantially  different.  Not  only  do  you  include  liti- 
gation under  your  definition,  but — and  without  testimony  fi"om  the 
Pennsylvania  Association  for  Retarded  Citizens  having  sued  the 
State,  we  never  would  have  gotten  a  guarantee  for  the  right  to  a 
public  education  in  our  land.  And  with  that,  we  continue  to  today. 

Mr.  McIntosh.  You  think  it  is  good  to  have  taxpayer  dollars 
suing  the  State. 

Mr.  Marchand.  I  don't  believe  a  nickel  of  taxpayer  dollars  was 
used  to  sue  the  State. 

Mr.  McIntosh.  Well,  what  percentage  of  your  funding  comes 
from  Federal  grants? 
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Mr.  Marchand.  At  the  national  level— it  varies  year  to  year,  but 
lomewhere  around  35  to  50  percent  is  Federal  dollars  and  those 
loUars  are  won  on  a  competitive  basis  and  they  require  us  to  fulfill 
I  particular  service.  An  example  of  that,  most  of  our  Federal  dol- 
ars  today  come  from  the  Department  of  Labor.  We  provide  a  na- 
ional  job  placement  program  where  we  place  1,000  plus  adults 
vith  mental  retardation  into  jobs. 

Mr.  MclNTOSH.  You  don't  consider  that  lobbying  activity. 

Mr.  Marchand.  Absolutely  not. 

Mr.  MclNTOSH.  So  if  you  say  virtually  everything  you  want  to  do 
vould  be  defined  as  lobbying  under  our  bill,  are  those  things  you 
•eally  don't  want  to  do?  I  mean,  I  am  having  a  disconnect  where 
rou  are  saying  we  are  going  to  shut  you  off  from  virtually  every- 
hing  you  want  to  do,  but  up  to  50  percent  of  your  activities  are 
jroviding  these  services. 

Mr.  Marchand.  We  are  totally  comfortable  that  the  amount  ot 
federal  dollars  that  we  use  are  not  fungible  for  purposes  of  this 
ssue  There  is  no  way  that  we  would  be  able  to  do  the  job  traimng, 
or  example,  if  we  didn't  have  the  Federal  Department  of  Labor 
rrant.  There  is  no  way  we  would  be  providing  very  low  reading 
skilled  materials  and  training  to  individuals  with  mental  retarda- 
:ion  and  how  to  access  their  rights  under  the  Americans  with  Dis- 
abilities Act  without  the  Department  of  Justice  grant  that  we  have. 

On  the  other  hand,  many  of  the  things  that  we  do  in  our  advo- 
:acy  role  today  would  not  count  under  the  existing  law  in  regards 

to  lobbying.  , ,  .^i         .l      vxi.- 

Mr.  MclNTOSH.  What  would  be  the  problem  with  just  sphtting 
into  two  organizations  that  were  separate,  separately  controlled, 
one  of  them  provided  all  of  those  services  and  one  of  them  provided 
all  the   advocacy;  the  advocacy  group  raised  all  of  the  outside 

rMri^MARCHAND.  First  of  all,  there  are  not  enough  Mr.  Kirk's  to 
fgo  around  to  run  two  separate  organizations  at  the  national  level, 
the  State  level,  and  the  local  level.  .      ^     j 

Second,  the  people  who  provide  the  services  tend  to  understand 
the  needs  and  tend  to  recognize  the  gaps  quickly,  immediately,  and 
they  are  in  the  best  position  to  advocate  for  their  chentele. 

Mr  MclNTOSH.  Thank  you  very  much.  Mr.  Kirk,  I  will  let  you 
go  because  I  have  to  call  a  recess  for  about  10  minutes  while  I  go 
and  vote,  then  Mr.  Dulany,  we  will  come  back  to  you. 

Mr.  DULANY.  Thank  you. 

FRecess.l 

Mr.  MclNTOSH.  The  subcommittee  is  reconvened. 

Mr  Dulany,  you  are  a  saint  for  waiting  through  all  of  these 
votes.  I  appreciate  you  coming  and  testifying  today.  There  are  no 
more  votes,  and  so,  we  will  be  able  to  continue  until  the  end  ot  this 
hearing.  Why  don't  you  now  proceed  with  your  testimony  and  we 
will  see  if  we  have  any  questions.  ,  j 

Mr  Dulany.  Thank  you.  Chairman  Mcintosh,  members  and 
staff  of  the  committee.  Thank  you  for  giving  me  the  opportunity  to 
be  here.  I  am  a  former  chairman  of  the  board  of  the  American 
Heart  Association,  a  national  organization  which  is  located  in  Dal- 
las, TX. 
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I  am  an  attorney  at  law,  practice  as  a  country  lawyer  in  West- 
minster, Carroll  County,  MD,  which  is  just  about  60  miles  from 
here,  but  it  is  outside  the  beltway.  I  would  like  to  tell  you  a  little 
bit  about  the  Heart  Association.  The  Heart  Association  is  the  sec- 
ond largest  volunteer  health  organization  in  the  world. 

We  have  over  4  million  volunteers  and  we  have  a  budget  of  over 
$300  million — or  approximately  $300  million.  None  of  our  funds 
come  from  grants  or  requests  from  the  Federal  Government.  We  do 
have  a  serious  concern  over  the  legislation  drafted  by  Representa- 
tives Mcintosh,  Ehrlich,  and  Istook,  which  is  being  considered  by 
this  subcommittee  as  well  as  by  the  full  House  as  part  of  the 
Labor-HHS  appropriations  bill. 

The  Heart  Association  is  concerned  with  cardiovascular  diseases 
which  take  an  enormous  toll  both  financially  and  emotionally  on 
this  Nation.  Cardiovascular  deaths  cause  almost  as  many  deaths  as 
all  other  causes  of  death  combined  and  we  spend — there  is  $128 
billion  spent  in  medical  expenses  each  year  or — either  spent  or  lost 
in  productivity  as  the  result  of  heart  disease  and  stroke. 

The  Heart  Association  spends  most  of  its  moneys  on  research 
and  public  education  and  private  education,  on  cardiovascular  dis- 
ease and  stroke.  Over  the  years,  AHA-funded  research  has  yielded 
many  important  discoveries  such  as  cardiopulmonary  resuscitation, 
commonly  known  as  CPR,  life-extending  drugs,  b5T)ass  surgery,  and 
other  surgical  techniques. 

The  Heart  Association  has  spent  over  $1  billion  in  research  from 
moneys  it  has  raised  for  that  purpose.  While  the  intent  of  your  pro- 
posal to  ostensibly  prohibit  recipients  of  Federal  grants  from  spend- 
ing grant  funds  on  political  advocacy  is  laudable,  this  can  be  done 
by  stronger  enforcement  of  already  existing  statutes.  However,  the 
amendment  sets  forth  stringent  limits  on  advocacy  financed  by 
nongrant  funds,  further  limiting  the  voice  of  the  nonprofit  sector 
and  weakening  the  long-standing  partnership  between  nonprofits 
and  government. 

Twenty  years  ago,  Congress  enacted  legislation  which  expanded 
the  ability  of  nonprofits  to  advocate  before  Congress.  While  Con- 
gress intended  to  limit  lobbying  activity  by  public  nonprofits  to  cer- 
tain statutory  levels  and  prohibited  participation  in  partisan  poli- 
tics, the  legislation  was  meant  to  encourage  public  charities  to 
bring  their  expertise  and  perspective  to  bear  on  public  policy  is- 
sues. 

Our  Members  do  just  that,  either  directly  or  by  way  of  their  divi- 
sion, afRliate  and  national  offices.  I  might  tell  you  we  have  a  $300 
million  budget.  I  will  bet  we  have  twice  that  much  more  given  to 
us  in  free  time  of  physicians,  professionals  such  as  myself,  busi- 
nesses in  other  areas,  so  it  is  a  tremendous  organization. 

People  get  a  tremendous  amount  for  the  dollar  given  to  the  Heart 
Association.  Our  organization  which  receives  no  Federal  money  is 
comprised  of  Americans  from  all  walks  of  life  with  differing  and 
varying  political  perspectives.  The  American  Heart  Association  and 
thousands  of  other  nonprofit  health  organizations  stand  ready  to 
take  positions  on  issues  and  to  provide  materials  to  Congress  on  is- 
sues effecting  prevention  or  treatment  of  diseases  and  their  impact 
on  the  American  public. 
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It  is  ironic  that  a  portion  of  the  already  Hmited  pubhc  policy  re- 
sources of  the  American  Heart  Association  has  been  spent  this  ses- 
sion simply  fighting  for  our  right  to  advocate  on  behalf  of  our  Mem- 
)ers  allowing  us  to  devote  far  fewer  resources  from  our  disease  pre- 
tention and  health  promotion  agenda. 

I  might  point  out  that  this  agenda  is  directly  related  to  the  mis- 
sion of  the  American  Heart  Association  and  is  developed  from  input 
Tom  staff  and  volunteers  at  all  levels  of  the  organization  and  from 
jach  of  the  50  States  and  the  District  of  Colimibia  where  we  have 

iffiliates.  r.    i  •  i. 

Each  year,  a  volunteer  Public  Affairs  Pohcy  Committee,  of  which 
[  am  an  immediate  past  chair,  recommends  a  set  of  legislative  pri- 
jrities  to  the  board  of  directors  for  their  approval.  It  is  developed 
after  receiving  input  from  our  volunteer  leaders  of  our  affiliates 
ind  scientific  coimcils  from  all  over  the  United  States. 

Our  4  million  volunteers  and  contributors  understand  that  an  in- 
significant amount  of  our  resources,  in  our  case  less  than  one-half 
3f  1  percent  of  our  total  budget,  will  be  devoted  to  pursuing  our  pri- 

3rities. 

I  think  last  year  our  total  expenditure  in  that  area  was  $143,000. 
We  feel  it  is  our  obhgation  to  pursue  a  legislative  and  regulatory 
agenda  in  order  to  advance  our  mission.  While  this  language  now 
includes  nonprofit  organizations,  the  intent  of  the  proposal  remains 
clear.  It  appears  to  be  part  of  a  multipronged  effort  of  Congress  to 
pohticize  charitable  giving  and  to  restrict  the  right  of  nonprofits 
and  the  tens  of  milhons  of  Americans  they  represent  to  have  their 
views  heard  before  Congress  and  the  executive  branch. 

Rather  than  hmit  the  nonprofit  community's  ability  to  provide 
expertise  to  poHcymakers  and  its  obHgation  to  represent  individual 
constituencies,  the  Congress  should  address  items  truly  in  need  of 
reform,  poHtical  action  committees,  PAC's,  campaign  finance,  gift 
giving  and  lobbying  disclosure. 

Although  the  proposed  legislation  does  not  directly  impact  the 
American  Heart  Association,  many  of  our  researchers  receive  fimds 
from  Federal  Government  for  Hfe-saving  biomedical  research.  As 
volunteers  for  our  association,  many  of  them  contact  their  Members 
of  Congress  on  cardiovascular  issues.  Are  they  now  subject  to  filing 
paperwork  with  the  Federal  Government  under  individual  contacts 
with  the  Congress  or  regulatory  agencies? 

Frankly,  the  whole  concept  of  detaihng  regulatory  contacts  seems 
to  be  a  bit  onerous.  We  beheve  it  to  be  a  regulatory  mghtmare  if 
it  is  carried  out  as  proposed.  Do  we  or  our  members  then  need  to 
detail  each  request  for  a  proposal,  each  comment  on  regulations? 
Any  attempt  to  curtail  nonprofits  from  expressing  their  views  be- 
fore legislative  and  regulatory  bodies  will  have  a  chilhng  effect  on 
the  democratic  process  and  the  rights  of  individuals  and  orgamza- 
tions  to  participate  in  that  process. 

Congress  has  stated  that  advocating  for  legislative  and  regu- 
latory action  is  an  appropriate  and  legitimate  activity  for  chantable 
organizations  hke  the  American  Heart  Association,  although 
501(c)(3)  organizations  play  a  decidedly  hmited  advocacy  role  as  a 
result  of  strict  caps  on  advocacy  expenditures  and  prohibitions  on 
engaging  in  partisan  poHtics  by  way  of  campaign  contributions  and 
endorsements. 
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Further,  of  a  total  budget  of  $279.3  million  last  year  of  which 
nearly  $100  million  was  spent  on  funding  for  biomedical  research 
and  $100  million  for  public  and  professional  education,  far  less 
than  $1  million  was  expended  on  advocacy  efforts.  As  I  mentioned 
before,  less  than  one-half  of  1  percent  of  our  total  budget. 

As  an  organization  that  strives  to  work  toward  a  better  America, 
a  more  productive  and  healthier  America,  which  believes  it  is  an 
important  partner  with  government  and  corporations  in  order  to 
m^e  a  difference  in  the  quality  of  life  in  this  country,  we  are  con- 
cerned that  some  Members  of  the  House  leadership  are  attempting 
to  censor,  prohibit  and  dampen  legitimate  organizations  and  cor- 
porations from  carrying  out  programs  and  activities  that  are  de- 
signed to  make  a  difference  in  our  society. 

On  the  opening  day  of  the  104th  Congress  Speaker  Gingrich  ex- 
pressed a  need  to  create  a  partnership  and  make  the  Congress, 
"more  accessible  to  the  American  people."  In  a  previous  speech  he 
stated  that,  "if  people  know  you  will  Usten  to  them,  learn  from 
them  and  help  them,  they  want  you  to  lead  them."  This  does  not 
seem  to  be  the  direction  that  we  are  taking. 

Although  the  latest  version  of  the  proposed — of  the  proposal 
under  consideration  also  addresses  the  profitmaking  community, 
the  1-percent  limit  on  lobbying  does  nothing  to  level  an  already 
unlevel  plajdng  field.  For  example,  the  Philip  Morris  Companies, 
which  oppose  our  efforts  to  reduce  the  over  400,000  deaths  each 
year  from  tobacco  use,  had  operating  revenue  of  over  $10  billion  in 
1994.  One  percent  of  $1  billion  would  still  allow  that  company  to 
spend  $100  million  annually  in  lobbying  expenditures,  well  over 
100  times  the  available  resources  we  have. 

In  addition,  the  legislation  does  not  address  government  contrac- 
tors. While  the  Nation's  largest  defense  contractor  receives  $48  mil- 
lion in  grants  in  1993,  it  also  received  nearly  $10  billion  in  con- 
tracts. We  oppose  the  belief  that  the  provision  of  corporate  sub- 
sidies is  acceptable  while  activities  and  partnerships  to  promote 
the  health  and  well-being  of  citizens  is  not. 

In  closing,  according  to  a  statement  signed  onto  by  over  350  na- 
tional nonprofit  organizations,  "people  across  the  country  use  non- 
profit organizations  to  learn  more  about  key  issues  of  the  day  and 
to  link  up  with  other  citizens  to  create  a  more  powerful  voice." 
Nonprofit  organizations  themselves  also  speak  to  policymakers  and 
to  the  public  on  behalf  of  the  people  they  serve. 

I  think  nonprofit  organizations  are  truly  democracy  in  action.  Ad- 
vocacy by  the  nonprofit  sector  has  led  to  significant  improvements 
in  people's  lives  at  the  State,  local,  and  Federal  level.  Thank  you 
for  giving  me  the  opportunity  to  appear  here  on  behalf  of  the  Amer- 
ican Heart  Association  and  its  4  million  members.  I  can  answer 
any  questions.  I  will  be  glad  to  try.  I  don't  pretend  to  be  an  expert, 
but  I  will  try  to  answer  them. 

[The  prepared  statement  of  Mr.  Dulany  follows:] 
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Good  morning.  My  nonne  is  Wiliionn  B.  Dulany,  Esq.  and  I  am  former 
chairman  of  the  board  of  the  American  Heart  Association.  I  am  an  attorney  with 
the  firm  of  Dulany  and  Leahy  in  Westminster,  Mar/land.  On  behalf  of  our  4 
million  volunteers,  I  would  like  to  take  this  opportunity  to  submit  a  statement  to 
this  subcommittee  expressing  our  concern  over  the  legislation  drafted  by 
Representatives  Mcintosh,  Ehrlich  and  Istook  which  is  being  considered  by  this 
subcommittee  as  well  as  by  the  full  House  as  part  of  the  Labor/HHS 
appropriations  bill. 

The  AHA  is  dedicated  to  the  reduction  of  disability  and  death  from 
cardiovascular  diseases  and  stroke.  Cardiovascular  diseases  take  an  enormous 
toll  both  financially  and  emotionally  on  this  nation.  Cardiovascular  deaths 
cause  almost  as  many  deaths  as  all  other  causes  of  death  combined,  at  an 
estimated  cost  in  1994  of  nearly  $128  billion  in  medical  expenses  and  lost 
productivity  .  To  combat  and  prevent  more  deaths  from  cardiovascular  disease 
the  AHA  places  an  emphasis  on  cardiovascular  research,  cardiovascular 
education  and  revenue  generation.  It  is  in  these  areas  that  the  AHA  invests  its 
resources.  Over  the  years,  AHA-funded  research  has  yielded  many  important 
discoveries,  such  as  cardiopulmonary  resuscitation  (CPR),  life-extending  drugs, 
bypass  surgery,  and  other  surgical  techniques. 

While  the  intent  of  the  proposal  -  to  ostensibly  prohibit  recipients  of 
federal  grants  from  spending  grant  funds  on  political  advocacy  -  is  laudable. 
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this  can  be  done  by  stronger  enforcement  of  olreody  existing  statute.  However, 
the  amendnaent  sets  more  stringent  limits  upon  advocacy  financed  by  non- 
grant  funds,  further  limiting  the  voice  of  the  nonprofit  sector,  and  weakening  the 
long-standing  partnership  between  nonprofits  and  government.  Twenty  years 
ago,  Congress  enacted  legislation  which  expanded  the  ability  of  nonprofits  to 
advocate  before  Congress.  While  Congress  intended  to  limit  lobbying  activity 
by  public  nonprofits  to  certain  statutory  levels  and  prohibit  participation  in 
partisan  politics,  the  legislation  was  meant  to  encourage  public  charities  to  bring 
their  expertise  and  perspectives  to  bear  on  public  policy  issues.  Our  members 
do  just  that,  either  directly  or  via  their  division,  affiliate  or  national  offices. 

Our  organization,  which  receives  no  federal  money,  is  comprised  of 
Americans  from  all  walks  of  life,  with  differing  and  varying  political  perspectives. 
The  American  Heart  Association  and  thousands  of  other  nonprofit  health 
organizations  stand  ready  to  take  positions  on  issues  and  provide  materials  to 
the  Congress  on  issues  affecting  prevention  or  treatment  of  diseases  and  their 
impact  upon  the  American  Public.  It  is  ironic  that  a  portion  of  the  already 
limited  public  policy  resources  of  the  American  Heart  Association  has  been 
spent  this  session  simply  fighting  for  our  right  to  advocate  on  behalf  of  our 
members,  allowing  us  to  devote  far  fewfer  resources  to  our  disease  prevention 
and  health  promotion  agenda.  I  might  point  out  that  this  agendo  is  directly 
related  to  the  mission  of  the  AHA  and  is  developed  with  input  from  staff  and 
volunteers  from  all  levels  of  the  Association  from  each  of  the  50  states  and  the 
District  of  Columbia.  Each  year,  a  volunteer  public  affairs  policy  committee,  of 
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which  I  am  immediate  past  chair,  recommends  a  set  of  legislative  priorities  to 
the  board  of  directors  for  their  approval.  It  is  developed  after  receiving  input 
from  our  volunteer  leaders  at  our  affiliates  and  scientific  councils. 

Our  4  million  volunteers  and  contributors  understand  that  an 
insignificant  amount  of  our  resources,  in  our  case  less  that  1  /2  of  1%  of  our  total 
budget,  will  be  devoted  to  pursuing  our  priorities.  We  feel  it  is  our  obligation  to 
pursue  a  legislative  and  regulatory  agenda  in  order  to  advance  our  mission. 

While  this  language  now  includes  for-profit  organizations,  the  intent  of 
the  proposal  remains  clear  --  it  appears  to  be  part  of  a  multi-pronged  effort  in 
the  Congress  to  politicize  charitable  giving  and  restrict  the  right  of  nonprofits, 
and  the  tens  of  millions  of  Americans  they  represent,  to  have  their  views  heard 
before  Congress  and  the  Executive  Branch. 

Rather  than  limit  the  nonprofit  community's  ability  to  provide  expertise 
to  policymakers  and  its  obligation  to  represent  individual  constituencies,  the 
Congress  should  address  items  truly  in  need  of  reform:  political  action 
committees  (PACs),  campaign  finance,  gift  giving  and  lobbying  disclosure. 

Although  the  proposed  legislation  does  not  directly  impact  the  AHA, 
many  of  our  researchers  receive  funds  from  the  federal  government  for 
lifesaving  biomedical  research.  As  volunteers  for  our  Association  many  of  them 
contact  their  members  of  Congress  on  cardiovascular  issues.  Are  they  now 
subject  to  filing  paperwork  with  the  federal  government  on  their  individual 
contacts  with  the  Congress  or  regulatory  agencies?  Frankly,  the  whole  concept 
of  detailing  regulatory  contacts  seems  a  bit  onerous.  Do  we  or  our  members 
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hen  need  to  detail  each  request  for  proposal,  each  comment  on  regulations? 
>kny  attempt  to  curtail  nonprofits  from  expressing  their  views  before  legislative 
and  regulatory  bodies  will  have  a  chilling  effect  on  the  democratic  process  and 
he  rights  of  individuals  and  organizations  to  participate  in  that  process 

Congress  has  stated  that  advocating  for  legislative  and  regulatory 
actions  is  an  appropriate  and  legitimate  activity  for  charitable  organizations  like 
the  AHA,  although  501  (c)3  organizations  play  a  decidedly  limited  advocacy 
'ole  as  a  result  of  strict  caps  upon  advocacy  expenditures  and  prohibitions  on 
engaging  in  partisan  politics  via  campaign  contributions  and  endorsements. 
Further,  of  a  total  budget  of  $297.3  million,  of  which  nearly  $100  million  was 
spent  on  funding  for  biomedical  research  and  $100  million  on  public  and 
professional  education,  far  less  that  $1  million  was  expended  on  advocacy 
efforts,  as  I  mentioned  before,  less  than  1/2  of  1  percent  of  our  total  budget. 

As  an  organization  which  strives  to  work  towards  a  better  America, 
a  more  productive  and  healthier  America,  which  believes  that  it  is  important  to 
partner  with  government  and  corporations  in  order  to  make  a  difference  in  the 
quality  of  life  in  this  country,  we  are  concerned  that  some  members  of  the 
House  leadership  are  attempting  to  censor,  prohibit  and  dampen  legitimate 
organizations  and  corporations  from  carrying  out  programs  and  activities  that 
ore  designed  to  make  a  difference  on  our  society. 

On  the  opening  day  of  the  104th  Congress  Speaker  Gingrich 
expressed  the  need  to  "create  a  partnership"  and  make  the  congress  "more 
accessible  to  the  American  people."  In  a  previous  speech  he  stated  that  "if 
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I  fhank  you  for  ollowing  me  to  express  the  views  of  the  American  Heart 
Association  on  this  important  issue. 
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Mr.  McIntosh.  Thank  you,  Mr.  Dulany.  A  couple  questions  from 
your  testimony.  You  indicated  that  the  American  Heart  Association 
Inc.,  spent  about — was  it  one-half  of  1  percent  of  its  budget  on  ad- 
vocacy? 

Mr.  Dulany.  $143,000  last  year  out  of  $297  million. 

Mr.  McIntosh.  OK.  Now,  were  you  aware  in  the  provision  that 
is  part  of  the  appropriations  bill  known  as  the  Istook-Mclntosh— 
Ehrlich-Ryder  that  there  is  a  provision  that  says  agencies  or  grant 
recipients  can  spend  5  percent  of  their  expenditures  up  to  the  first 
$20  million  and  then  1  percent  of  expenditures  beyond  that  so  if — 
for  a  $300  million  organization,  that  would  be  about  $3.8  million 
in  advocacy.  With  that  provision,  from  the  way  you  described  the 
American  Heart  Association,  they  wouldn't  be  covered  by  that. 

Mr.  Dulany.  We  are  satisfied  by  the  existing  law  and  I  think  we 
are  limited  to  $1  milHon  under  the  existing  law. 

Mr.  McIntosh.  Right.  So  you  are  organized  as  a  501(c)(3)? 

Mr.  Dulany.  That  is  exactly  right. 

Mr.  McIntosh.  I  think  for  larger  organizations  like  that,  the  ex- 
isting law  is  more  stringent  on  (c)(3)'s. 

Mr.  Dulany.  And  we  are  satisfied  with  the  existing  law.  We  be- 
lieve that  the  requirements,  the  reporting  requirements  here  are 
going  to  be  horrendous.  I  think  we  want  to  get  away  fi-om — ^you  are 
spea^ng  of  deregulation,  getting  away  from  regulations  and  that 
sort  of  thing  and  it  seems  to  me  the  proposal  here  is  going  to  cause 
tremendous  effort  on  the  part  of  Government  and  Grovernment 
agencies  in  regulation.  But  not  only  that  for  us  out  there  in  the 
real  world,  complying  with  Government  regulations,  as  you  well 
know,  has  gotten  to  the  point  to  where  we  have  to  have  employees 
just  to  do  that. 

Mr.  McIntosh.  I  am  following  now.  I  was  a  little  confused  in 
your  testimony  where  you  would  be  worried  that  we  would  be  cut- 
ting off  the  abihty  of  people  to  speak  out,  which  we  certainly 
wouldn't  be  doing  in  those  circumstances.  So  if  we  were  to  change 
the  reporting  requirements,  not  that  I  am  advocating  that,  but  put 
a  hypothetical  there.  Would  that  solve  most  of  your  problems  with 
this  provision? 

Mr.  Dulany.  That  would  be  one  big  issue,  one  big  rehef  to  have 
that  solved.  But  we  work  in  coalition  with  other  organizations  and 
I  think  under  your  proposed  law,  if  we  work  with  other  organiza- 
tions that  we  may  not  be  able  to  meet  the  requirements  and  we 
would  be  prohibited  from  working  with  them. 

For  example,  we  have  a  coalition  on  smoking  and  health.  The 
Heart  Association  has  been  instrumental  in,  I  think,  prohibiting 
smoking  in  various  places  and  in  reducing  tobacco  use  throughout 
the  country  and  I  think  that 

Mr.  McIntosh.  That  is  an  independent  network  that  you  are  a 
member  of? 

Mr.  Dulany.  We  have  a  coalition  with  other  agencies  to  put  our 
moneys  together  because  we  can't  afford,  frankly,  to  spend  a  for- 
tvme  on  those  things,  but  if  we  work  with  other  organizations,  then 
we  can  budget  enough  money  to  be  effective.  And  I  beheve  that  we 
would  be  restricted  maybe  from  working  with  some  organizations 
on  various  projects  if  this  law  was  implemented. 
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Mr.  McIntosh.  Well,  let's  check  with  counsel  on  that.  So  you  are 
positing  a  case  where  you  might  form  a  coalition  with  other  organi- 
zations, say  as  an  advocacy  project  on  smoking. 

Mr.  DULANY.  Right. 

Mr.  McIntosh.  Regulations. 

Mr.  DuLANY.  That  is  right.  That  is  not  a  good  example  because 
we  are  with  big  organizations  there,  but  there  could  be  other 
things. 

Mr.  McIntosh.  Other  things.  You  would  contribute  some  of  the 
money,  they  would  contribute  some  of  the  money. 

Mr.  DuLANY.  That  is  right. 

Mr.  McIntosh.  Would  that  be  limited  under  the  provisions  of 
this  statute? 

Mr.  Paed.  According  to  my  reading  of  the  bill,  no,  it  would  not. 
The  only  restriction  is  if  an  organization  ties  itself  to  a  group  that 
does  advocacy.  There  is  a  prohibition  that  prohibits  them  from  en- 
gaging in  business  with  a  group  that  spends  more  than  15  percent 
of  its  expenses  on  advocacy,  which  the  Congressmen  felt  meant 
that  that  group  was  largely  doing  advocacy.  But  groups  that  indi- 
vidually do  a  small  amount  of  advocacy,  they  can  bind  together  to 
accumulate  their  advocacy  and  accumulate  their  expenditures  as 
long  as 

Mr.  McIntosh.  As  long  as  they  are  all  under  15  percent? 

Mr.  Paed.  Correct. 

Mr.  McIntosh.  So  it  is  a  higher  threshold  than  the  5  percent 
that  they  each  live  under. 

Mr.  Paed.  Any  one  organization  that  receives  Federal  grants  can 
do  business  with  an  organization  that  does  up  to  15  percent  advo- 
cacy without  that  expenditure  counting  as  the  grantee's  advocacy. 

Mr.  McIntosh.  So  there  may  be  some  situations,  say  if  you  had 
a  coalition  with  a  group  that  wasn't  a  grantee  £ind — under  our  bill, 
and  could,  therefore,  spend  100  percent  of  their  money  on  advocacy, 
that  there  would  be  some  difficulties  there.  Let  me  take  that  into 
consideration  because  I  appreciate  that,  that  point  of  view. 

Although  it  has  been  my  experience  that  there  is  more  than  one 
way  to  skin  a  cat,  and  there  might  be  ways  to  accomplish  the  same 
end,  but  I  appreciate  your  perspective  on  that.  Let  me  also  ask,  I 
don't  know  where  this  came  from,  but  the  staff  provided  me  with 
a  copy  of  the  American  Heart  Association  Inc.'s  tax  return. 

Mr.  DuLANY.  Form  990? 

Mr.  McIntosh.  Form  990,  yes,  from  1993. 

Mr.  DuLANY.  Yes. 

Mr.  McIntosh.  Are  those  public  documents?  Is  that  the  way 

Mr.  DuLANY.  I  believe  they  are. 

Mr.  McIntosh.  Or  can  the  organization  give  us  a  copy? 

Mr.  DuLANY.  Yes;  that  is  one  method  of  reporting  that  you  al- 
ready have. 

Mr.  McIntosh.  OK.  I  was  confused,  and  this  is  a  little  bit  off  the 
point  on  the  legislation,  except  that  in  the  process  of  going  forward 
with  this,  I  have  discovered  that  the  Government  has  terrible  re- 
porting mechanisms  on  where  its  grants  go.  But  in  this,  it  looked 
like  the  total  receipts  of  the  organization  were  at  about  $6  million, 
is  that  right,  or  $64  million? 

Mr.  DuLANY.  No;  total  receipts  are  $297  million,  I  believe. 
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Mr.  McIntosh.  That  is  what  was  confusing  me.  The  way  the  990 
disclosed  it,  it  was  a  lot  less.  I  was  wondering,  is  there  some  type 
of  receipt  that  is  not  disclosed  on  there  that  makes  up  the  dif- 
ference? 

Mr.  DULANY.  I  think  I  can  explain  that.  I  am  not  sure  I  have  the 
information  here  to  give  to  you,  Mr.  Chairman.  But  the  American 
Heart  Association  has  a  national  office  and  then  has  50  affiliates 
and  they  are  separate  corporations  although  they  are  affiliated 
under  the  national  office.  The  combined  effort  of  all  under  the  na- 
tional office  is  $297  million.  I  believe  this — ^it  says  Greenville  Ave- 
nue in  Dallas — so  this  is  the  portion  that  is  reported  by  the  na- 
tional office,  I  beUeve. 

Mr.  McIntosh.  OK.  That  makes  sense.  And  then  the  others 
would  have  similar  reports. 

Mr.  DuLANY.  That  is  correct. 

Mr.  McIntosh.  And  the  100 — the  1  percent — I  am  sorry,  1.2  per- 
cent. 

Mr.  DuLANY.  1.42. 

Mr.  McIntosh.  That  was  for  the  national  office  on  what  they 
spent  on  advocacy? 

Mr.  DULANY.  Correct. 

Mr.  McIntosh.  So  that  the  States  could  spend  more  in  some 
cases,  but  you  would  anticipate  it  would  be  roughly  similar  tj^e, 
level. 

Mr.  Dulany.  Probably,  probably  not  as  much.  I  think  the  na- 
tional office  does  most  of  the  public — we  have  a  national  public  af- 
fairs office  that  does  most  of  that. 

Mr.  McIntosh.  They  do  most  of  it.  By  the  way,  let  me  digress 
slightly  to  say  one  of  the  things  that  the  American  Heart  Associa- 
tion's done,  I  thought  was  tremendous,  and  that  was  the  little  label 
with  the  heart  showing  what  types  of  foods  were  healthier  to  eat 
and  this  is  truly  a  digression,  but  I  was  very  disappointed  when 
the  FDA  discouraged  you  all  from  going  forward  with  that  because 
I  think  private  sector  initiatives  in  that  area  to  give  people  infor- 
mation are  much  better  than  Government-controlled  information 
because  we  are  always  lagging  behind  by  at  least  5  to  10  years, 
and  private  organizations  can.  So  in  no  way  am  I  somebody  who 
doesn't  admire  the  American  Heart  Association  and  what  you  all 
have  done  in  that  and  other  areas. 

Mr.  Dulany.  I  think  our  effort  might  have  speeded  up  the  FDA. 

Mr.  McIntosh.  That  is  good.  If  anybody  can  accomplish  that,  you 
deserve  a  lot  of  kudos. 

Let  me  just  close  out  by  saying  I  appreciate  your  testimony.  I 
think  that  if  this  bill  were  to  go  forward,  you  would  find  that  some 
of  the  concerns  that  you  might  have,  would  not,  in  fact,  material- 
ize, that  we  have  tried  very  carefully  to  craft  it  to  allow  people  to 
have,  you  know,  some  level  of  participation  in  this  debate,  but  as 
the  counsel  had  pointed  out,  it  was  really  directed  at  not  funding 
organizations,  that  once  you  got  over  that  5  percent  threshold,  be- 
came significant  lobbying  organizations  on  that  and  we  may  still 
disagree  about  the  merits  of  the  bill,  but  that  was  our  effort  in  the 
way  we  had  drafted  it.  Well,  thank  you  again  for  coming. 

Mr.  Dulany.  Thank  you. 
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Mr.  McIntosh.  I  appreciate  it.  There  may  be  some  questions  for 
you  and  for  Mr.  Kirk,  so  I  would  like  to  ask  to  keep  the  record  open 
for  a  period  of  10  days  and  our  staff  will  send  those  on  to  you  and 
we  can  put  them  into  the  record. 

Mr.  DuLANY.  All  right,  sir.  Thank  you  very  much. 

Mr.  McIntosh.  Thank  you. 

Mr.  DULANY.  Thank  you  for  the  opportunity  of  being  here. 

Mr.  McIntosh.  Appreciate  it. 

The  subcommittee  will  stand  in  recess  until  Wednesday  morning, 
time  and  place  to  be  announced,  at  which  point  some  of  the  other 
people  who  had  requested  time  to  testify  will  be  able  to  present 
more  information  to  us.  The  subcommittee  stands  in  recess. 

[Whereupon,  at  3:30  p.m.,  the  subcommittee  was  adjourned.] 
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ABUSE  OF  TAXPAYERS  FUNDS  TO  SUBSIDIZE 
LOBBYING  AND  POLITICAL  ACTIVITY 


WEDNESDAY,  AUGUST  2,  1995 

House  of  Representatives, 
Subcommittee  on  National  Economic  Growth, 
Natural  Resources,  and  Regulatory  Affairs, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:20  p.m.,  in  room 
2154,  Raybum  House  Office  Building,  Hon.  David  M.  Mcintosh 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Mcintosh,  Tate,  Gutknecht,  EhrHch,  Pe- 
terson, and  Meek. 

Also  present:  Representative  Istook, 

Staff  present:  Mildred  Webber,  staff  director;  Jon  Praed,  chief 
counsel;  Todd  Gaziano,  senior  counsel;  Karen  Barnes,  professional 
staff  member;  David  White,  clerk;  Bruce  Gwinn,  minority  pohcy  an- 
alyst; and  Elisabeth  Campbell,  minority  assistant. 

Mr.  McIntosh.  The  subcommittee  will  come  to  order. 

This  is  a  continuation  of  our  hearing  of  last  Friday  in  which  we 
were  looking  at  the  provisions  on  ending  welfare  to  lobbyists. 

I  am  David  Mcintosh  from  Indiana's  Second  District.  On  behalf 
of  the  entire  subcommittee,  I  would  like  to  thank  you  for  coming 
to  today's  continuation  of  the  hearing.  We  appreciate  you  joining  us 
as  we  continue  to  talk  about  one  of  Washington's  best  kept  little 
secrets:  Welfare  for  lobbyists.  We  are  working  hard  to  change  that. 

We  are  holding  our  third  day  of  hearings  because  this  issue  is 
so  important  to  the  American  tsixpayer.  Under  the  current  system 
of  Federal  grantmaking,  it  is  the  taxpayer  whose  hard-earned 
money  goes  to  finance  political  interests  and  advocacy  efforts,  inter- 
ests wluch  often  conflict  with  the  taxpayer  and  his  own  interests. 

Each  hearing  has  allowed  us  to  examine  another  aspect  of  the 
issue  and  to  solicit  additional  views.  Today,  we  will  hear  from  a 
trade  association,  the  National  Beer  Wholesalers,  and  from  three 
constitutional  law  experts  who  will  discuss  the  constitutionality  of 
the  legislation  on  this  issue.  We  will  also  hear  from  representatives 
from  the  Independent  Women's  Forum  and  the  Maryland  Homeless 
Veterans,  who  are  here  to  share  their  views  with  us  about  the  leg- 
islation. 

As  you  know,  last  Monday  the  House  Appropriations  Committee 
under  the  leadership  of  Chairman  Bob  Livingston  and  subcommit- 
tee Chairman  John  Porter  adopted  an  amendment  to  the  Labor- 
HHS  appropriations  bill  to  stop  this  welfare  for  lobbyists.  When  the 
Labor-HHS  bill  is  currently  on  the  floor  and  that  amendment  has 
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been  made  in  order  under  the  rule,  it  is  known  as  the  Istook- 
McIntosh-EhrHch  amendment,  it  is  very  Hkely  that  there  will  be  an 
amendment  to  the  bill  by  Congressman  David  Skaggs  on  a  motion 
to  strike  out  those  provisions,  so  the  full  floor  will  be  voting  on  it 
probably  sometime  tomorrow.  The  big  question  that  we  have  today 
is  the  constitutional  issue,  but  I  think  it  is  also  important  to  hear 
how  different  groups  are  reacting  to  this  particul£ir  piece  of  legisla- 
tion. 

One  thing  that  I  wanted  to  read  into  the  record,  the  Disabled 
Veterans  of  America  have  sent  a  letter  to  every  Member  of  the 
House  expressing  their  concerns  about  language  contsiined  in  the 
taxpayer-funded  poUtical  advocacy  legislation  and  its  adverse  im- 
pact upon  their  ability  to  provide  veterans  with  necessary  services 
to  present  the  veterans'  claims  for  benefits  to  the  Department  of 
Veterans  Affairs,  the  VA  department. 

It  is  their  concern  that  this  bill  would  preclude  their  giving 
claims  assistance  to  veterans  because  of  Department  of  Veterans 
Affairs  benefits  such  as  free  office  space  and  other  VA  services. 
They  were  also  concerned  that  the  bill  would  adversely  impact 
upon  their  ability  to  act  as  veterans'  advocates  in  Congress  because 
they  received  this  type  of  assistance. 

It  was  never  the  intention  of  this  legislation  to  interfere  in  any 
manner  with  the  services  provided  by  the  veterans'  services  organi- 
zations to  veterans  either  in  pursuit  of  VA  benefits  or  as  veterans' 
advocates.  It  is  not  our  intention  to  include  the  assistance  VSOs  re- 
ceive from  the  Veterans'  Administration  to  assist  them  in  providing 
necessary  services  to  veterans  and  their  families  within  the  defini- 
tion of  a  grant,  including  the  reference  to  the  term  "or  other  thing 
of  value." 

I  might  note  here  that  the  definition  that  has  been  included  in 
the  language  is  taken  from  other  areas  of  the  law  and  has  a  subtle 
meaning  which  is  very  narrow  in  scope.  This  issue  came  up  at  our 
last  hearing  and  since  then  legal  counsel  has  clarified  where  the 
drafting  of  that  provision  was  taken  from.  We  will  be  able  to  draw 
upon  the  case  law  and  other  interpretations  of  that  preexisting 
statute  to  reassure  people  such  as  the  Disabled  Veterans  of  Amer- 
ica that  their  services  are  not  affected  here. 

The  services  provided  by  the  veterans'  service  organizations 
under  their  provisions  of  Title  38  U.S.  Code  to  American  veterans 
lessen  the  burden  on  the  Veterans'  Administration  to  provide  as- 
sistance to  veterans  and  are  performed  in  partnership  with  a  grate- 
ful Nation.  In  order  to  ensure  that  these  services  continue 
unencumbered  by  the  provisions  of  the  bill,  it  is  my  intention  to 
have  the  language  of  this  bill  modified  either  by  amendment  on  the 
floor  or  in  conference  to  clarify  that  these  provisions  do  not  inter- 
fere with  the  services  provided  by  veterans  or  by  vetersins'  service 
organizations. 

The  Disabled  Veterans  of  America  have  written  a  letter  to  me  in- 
dicating when  we  undertake  that  action  they  would  not  be  opposing 
the  legislation,  and  I  would  ask  unanimous  consent  that  that 
record  be  made  public  and — that  letter  be  made  part  of  the  record. 

[The  information  referred  to  follows:] 
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»\D  JS  A  BMBSrA  M  E  R I  C  A  N    VETERANS 


NATIONAL  SERVICE  and  LEGISLATIVE  HEADQUARTERS 

807  MAINE  AVENUE.  S.W. 

WASHINGTON,  DC.  20024 

(2021  554-3501 

August  2,  1995 


Congressman  David  M.  Mcintosh 

Chairman 

Subcommittee  on  Economic  Growth, 

Natural  Resources,  and  Regulatory 

Affairs 
United  States  House  of  Representatives 
B-377  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Congressman  Mcintosh: 

My  staff  has  informed  me  of  your  assurance  that  attempts 
will  be  made  either  by  floor  amendment  or  in  conference  to 
clarify  the  language  in  the  "Taxpayer  Funded  Political  Advocacy" 
legislation  so  that  the  DAV  and  other  veterans  service 
organizations  would  not  be  considered  a  "grantee"  based  on  the 
use  of  Department  of  Veterans'  Affairs  facilities  and 
equipment.   This  action  is  necessary  to  ensure  that  this 
legislation  does  not,  in  any  manner,  interfere  with  DAV's 
ability  to  provide  assistance  to  veterans  in  filing  and 
prosecuting  claims  for  benefits  from  the  Department  of  Veterans 
Affairs. 

Based  on  the  assurance  that  the  above  corrective  action 
will  be  forthcoming,  I  can  assure  you  that  DAV  will  not  oppose 
this  modified  legislation. 

My  staff  and  I  look  forward  to  working  with  you  and  your 
staff  on  this  matter  and  on  other  matters  concerning  our 
nation's  service-connected  disabled  veterans.   We  look  forward 
to  your  continued  support. 

Sincerely, 


THOMAS  A.  MCMASTERS,  III 
National  Commander 
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Mr.  McIntosh.  I  also  wanted  to  ask  unanimous  consent  that  an 
opinion  piece  that  was  written  by  one  of  our  witnesses  from  Fri- 
day's hearing,  Ms.  Arianna  Huffington,  that  appeared  in  today's 
Washington  Times  be  made  a  part  of  the  record  for  this  hesiring. 
Seeing  no  objection  on  either  of  those. 

[The  information  referred  to  follows:] 
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Mr.  MclNTOSH.  Actually,  at  this  point,  let's  ask  my  colleagues  if 
they  would  have  any  opening  statements.  Mr.  Peterson. 

[The  prepared  statement  of  Hon.  David  M.  Mcintosh  follows:] 
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ONE  HUNDRED  FOURTH  CONGRESS 

Congre£f£(  of  tt)e  ^nitcli  States; 

jB^ouSe  of  3&cpre£(cntati»)C£( 

^";SI;i;;l.  committee  on  government  reform  and  oversight        SSSiiVi^fi  .^j^s: 

^"••^'o"  2157  Rayburn  House  Office  Building 

."^oIaJS'*  Washington.  DC  20515-6143 

"Washington's  Dirty  Little  Secret" 
Welfare  for  lobbyists 


Opening  Statement  of  Chairman  David  M.  Mcintosh 

August  2,  1995 

Hearing  before  the  Subconunittee  on  National  Economic  Growth,  Natural  Resources 

and  Regulatory  Affairs 


Good  afternoon.  I  am  David  Mcintosh,  from  Indiana's  second  district.  On 
behalf  of  the  entire  Subcommittee,  I  would  like  to  thank  you  for  coming  to  today's 
continuation  of  last  Friday's  hearing. 

We  appreciate  you  joining  us  as  we  continue  to  talk  about  one  of 
Washington's  dirty  little  secrets:   welfare  for  lobbyists.   We  are  holding  our  third  day  of 
hearings  because  this  issue  is  so  important  to  the  American  taxpayer.   Under  the  current 
system  of  federal  grant  making,  it's  the  taxpayer  whose  hard-earned  money  goes  to 
finance  political  interests  --  interests  which  often  conflict  with  his  or  her  own. 

Each  hearing  has  allowed  us  to  examine  another  aspect  of  the  issue  and  to  solicit 
additional  views.  Today  we  will  hear  from  a  trade  association,  the  National  Beer 
Wholesalers,  and  from  three  Constitutional  law  experts  who  will  discuss  the 
constitutionality  of  the  legislation  on  this  issue.  We  will  also  hear  from  representatives 
of  the  Independent  Women's  Forum  and  the  Maryland  Homeless  Veterans. 

As  you  know,  last  Monday,  the  House  Appropriations  Committee,  under 
the  leadership  of  Chairman  Bob  Livingston  and  Subcommittee  Chairman  John  Porter, 
adopted  an  amendment  to  the  Labor,  HHS  Appropriations  bill  to  stop  welfare  for 
lobbyists.   When  the  Labor,  HHS  bill  comes  to  the  floor  this  week,  that  amendment, 
known  as  the  Istook/Mclntosh/Ehrlich  amendment,  will  likely  be  attacked  by  Members 
and  special  interests  groups  who  want  to  preserve  their  ability  to  lobby  Congress  even 
though  they  are  on  the  federal  dole.   We  are  asking  these  groups  and  all  federal  grantees 
to  make  a  simple,  reasonable  choice  about  their  identity  --  do  you  want  to  be  a 
charitable  organization  OR  a  political  advocacy  organization?  They  can  no  longer  be 
both  when  they  are  funded  by  the  American  taxpayer. 

Again,  thank  you  for  coming  today. 
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Mr.  Peterson.  Thank  you,  Mr.  Chairman.  I  apologize  for  missing 
most  of  your  remarks. 

Mr.  McIntosh.  They  were  scintillating. 

Mr.  Peterson.  I  was  just  looking  at  this  memo  here  where  you 
are  talking  about  that  we  have  no  way  to  determine  the  existing 
limitations  and  how  many — no  idea  of  how  tax  dollars,  how  many 
tax  dollars  are  being  used  for  lobbying.  I  think  I  have  to  disagree 
with  you.  I  agree  with  what  you  are  trying  to  do  but  the  way  that 
you  have  this  constructed,  I  don't  think  when  we  get  done  with  this 
we  are  going  to  know  very  much  more — many  more  answers  to 
these  questions  than  we  know  now. 

Prior  to  holding  public  office,  I  was  a  CPA  and  did  some  govern- 
ment auditing,  and  most  of  my  experience  in  most  of  the  audits 
that  we  put  together,  the  information  is  put  away  in  some  black 
hole  that  nobody  ever  sees  ag£dn,  and  it  doesn't  get  beyond  some- 
times the  regional  offices  or  there  is  no  way  to  access  it,  so  I  am 
not  sure  that  this  requirement  that  you  have  in  here  that  we  are 
going  to  somehow  or  another  make  this  part  of  the  Federal  audit 
situation  and  require  auditors  to,  first  of  all,  determine  how  much 
was  spent  on  political  advocacy,  which  I  am  not  sure  they  have  the 
expertise  or  ability  to  do.  No.  1;  No.  2,  to  somehow  or  another  re- 
port on  this,  as  I  think  I  told  you  before,  I  think  it  is  going  to  take 
years  of  matching  within  the  accounting  profession  and  all  kinds 
of  other  stuff  before  anything  ever  happens.  I  am  not  sure  we  are 
going  to  be  able  to  access  it,  anyway.  So  I  agree  with  what  you  are 
trying  to  do.  I  guess  I  just  don't  think  this  is  the  best  way  to  ac- 
compUsh  it. 

I,  for  one,  would  rather  see  us  give  some  extra  authority  to  the 
IRS  or  Treasury  to  be  able  to  take  away  tax-exempt  status  if  peo- 
ple, in  effect,  are  not  following  these  laws.  It  is  probably  too  late 
in  the  process  now  to  do  that,  but,  you  know,  I  would  hope  that 
we  could  take  a  look  at  this  because  I  really  don't  think  that  these 
enforcement  mechanisms  are  going  to  work  in  the  real  world  and 
I  don't  think  we  need — ^we  don't  want  to  add  more  requirements  on 
folks  out  there  that  aren't  going  to  do  any  good.  So  for  whatever 
that  is  worth. 

Mr.  McIntosh.  Thank  you  very  much,  actually. 

One  thing  I  would  like  to  say  to  my  colleague  from  Minnesota, 
it  is  my  sincere  effort  and  hope  that  we  can  work  together  on  this 
to  perhaps  crafli  language  that  would  be  acceptable  as  this  bill 
moves  forward. 

I  think  it  probably  is  at  this  point,  because  of  the  rule  limiting 
the  number  of  amendments,  difficult  to  correct  anything,  but  as  the 
leadership  continually  reminds  me,  the  passage  on  the  floor  is  just 
the  beginning;  there  is  the  Senate  and  the  conference,  and  I  would 
like  to  work  with  you  to  try  to  come  up  with  an  effective  set  of  en- 
forcement mechanisms.  And  I  appreciate  your  taking  a  look  at  that 
as  a  concern. 

Mr.  Tate. 

Mr.  Tate.  Mr.  Chairman,  I  would  like  to  publicly  commend  you 
once  again.  This  is  your  third  hearing,  if  I  am  not  mistaken,  on  this 
particular  issue,  and  I  appreciate  the  fact  that  you  have  given  so 
many  of  us  an  opportunity  not  only  to  give  opening  statements  but 
to  hear  extensive  issues  on  the  merits  of  this,  and  I  don't  have  to 
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go  much  further  than  going  back  to  my  district  or  talking  to  folks 
at  home,  on  talk  radio  or  whatever  to  find  out  how  popular  this 
particular  proposal  really  is.  Most  of  them  start  out  by  saying,  "Ex- 
cuse me,  are  we  really  funding  this?" 

They  have  heard  a  lot  of  outrageous  things  out  of  Washington, 
DC,  and  I  guess  nothing  ceases  to  amaze  me  but  they  are  still 
amazed  that  we  are  spending  this  kind  of  money  especially  in  the 
face  of  balancing  the  budget  that  we  would  be  diverting  any  kind 
of  money  to  subsidizing  lobbying,  especially  when  working  families 
are  having  a  tough  time  making  things  meet  right  now,  to  send 
more  of  their  tax  dollars  to  Washington,  DC,  to  fund  these  kinds 
of  programs. 

I  am  interested  in  hearing  today  from  folks  in  the  business  com- 
munity and  folks  in  the  legal  community  on  their  concerns,  and  if 
I  don't  get  a  chance  to  ask  a  question,  I  would  be  very  interested 
in  those  in  the  business  community's  ideas  or  suggestions  or  just 
real-life  experiences  of  where  they  have  been  targeted  or  actually 
had  to  compete  with  organizations  that  receive  public  funding  from 
the  taxpayers  and  when  they  have  to  fund  their  lobbjdng  efforts  on 
their  own  dime. 

Once  again,  Mr.  Chairman,  this  is  an  idea  whose  time  has  come. 
The  public  is  in  support  of  it  and  I  look  forward  to,  once  again, 
your  leadership  on  this  committee  and  moving  forward  with  this. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Tate.  I  hope  we  will 
be  able  to  raise  that.  I  certainly  will  if  you  are  called  to  other  du- 
ties. 

Mrs.  Meek,  do  you  have  an  opening  statement? 

Mrs.  Meek.  No,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you  for  coming  today.  I  appreciate  you 
participating  in  this  hearing. 

Let's  tiun  now  to  our  first  panel.  It  is  a  fi-iend  of  mine,  somebody 
who  has  been  on  both  sides  of  this  aisle  and  somebody's  whose 
opinion  I  respect  greatly  on  issues.  It  is  Mr.  Ron  Sarasin,  the  presi- 
dent of  the  National  Beer  Wholesalers  Association.  As  I  say,  he  is 
no  stranger  to  these  surroundings.  Mr.  Sarasin  is  a  former  Member 
of  the  House,  elected  in  1972,  where  he  served  three  terms  rep- 
resenting the  good  people  of  the  Fifth  Congressional  District  of 
Connecticut. 

Since  joining  the  National  Beer  Wholesalers  Association  in  1990, 
Mr.  Sarasin  and  the  association  have  been  instrumental  in  bring- 
ing these  and  other  important  issues  to  the  front  burner.  Under  his 
leadership,  over  100  Members  of  Congress  requested  a  Federal  in- 
vestigation into  the  alleged  illegal  lobbying  practices  by  the  Depart- 
ment of  Health  and  Human  Services. 

Mr.  Sarasin,  I  welcome  you  here  today  and  I  appreciate  you  tak- 
ing the  time  to  come  and  present  your  views  to  the  committee. 

STATEMENT  OF  RON  SARASIN,  PRESmENT,  NATIONAL  BEER 
WHOLESALERS  ASSOCIATION 

Mr.  Sarasin.  Mr.  Chairman,  thank  you  very  much.  It  is,  indeed, 
a  pleasure  and  an  honor. 

Mr.  McIntosh.  Excuse  me,  Mr.  Sarasin,  counsel  reminds  me 
that  Mr.  CUnger  has  asked  that  we  swear  in  all  of  our  witnesses. 
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and  if  you  would  not  mind,  I  notice  Mr.  Shays  did  it  even  to  Mem- 
bers of  Congress  yesterday,  so  it  is  flying  across  the  board. 

[Witness  sworn.] 

Mr.  McIntosh.  Thank  you  very  much.  Let  the  clerk  reflect  that 
the  witness  answered  in  the  affirmative. 

Mr.  Sarasin. 

Mr.  Sarasin.  Mr.  Chairman,  thank  you  very  much,  and  ladies 
and  gentlemen  of  the  committee,  I  appreciate  the  opportunity  to  be 
here,  to  share  a  little  agony  with  you  and  to  talk  to  you  about  your 
legislation  to  end  the  practice  of  taxpayer-subsidized  lobbjdng.  The 
National  Beer  Wholesalers  Association,  or  NBWA,  represents  the 
independent,  family-owned  small  business  distributors  of  malt  bev- 
erages. 

Just  to  make  it  a  little  more  personal,  when  you  see  a  truck  that 
says  Budweiser  or  Miller  or  Coors  on  it,  it  is  not  owned  by  the 
brewery  in  most  cases;  it  is  owned  by  an  independent  local  busi- 
nessman in  your  own  community,  usually  family  owned  and  oper- 
ated. You  may  ask  what  our  interest  is,  what  do  beer  wholesalers 
care  about  political  advocacy  and  lobbjdng  with  taxpayer  dollars  by 
Federal  grant  recipients. 

Mr.  Chairman,  we  have  a  direct  interest  in  your  legislation  be- 
cause our  industry  has  been  the  victim  of  federally  subsidized  lob- 
bying. We  first  became  concerned  when  it  became  clear  to  us  that 
certain  Federal  agencies  and  grant  recipients  were  lobbying  Con- 
gress and  officials  at  other  levels  of  Government  to  increase  excise 
taxes  on  our  products,  to  restrict  the  advertising  of  those  products, 
and  to  otherwise  harm  our  businesses. 

And  needless  to  say,  as  members  of  an  industry  that  contributes 
$8  billion  in  Federal  excise  taxes  a  year  and  many  millions  more 
in  other  taxes  and  fees,  we  are  perturbed  to  discover  that  our  tax 
dollars  were  effectively  being  used  to  put  us  out  of  business.  I  will 
provide  more  details  on  that  situation  later  in  my  testimony. 

Now,  first,  we  support  your  bill  on  general  public  policy  grounds. 
As  members  of  the  committee  are  aware,  it  is  unlawful  to  use  ap- 
propriated funds  to  lobby.  That's  under  current  law;  18  USC  1913, 
which  goes  back  at  least  to  1948  seems  pretty  unambiguous  on  that 
point.  It  says. 

No  part  of  the  money  appropriated  by  any  enactment  of  Congress  shall  in  the  ab- 
sence of  express  authorization  by  Congress  be  used  directly  or  indirectly  to  pay  for 
any  personal  service,  advertisement,  telegram,  telephone,  letter,  printed  or  written 
matter,  or  other  device  intended  or  designed  to  influence  in  any  manner  a  Member 
of  Congress  to  favor  or  oppose  by  vote  or  otherwise  any  legislation  or  appropriation 
by  Congress. 

In  addition,  the  appropriations  acts  themselves  have  contained 
similar  restrictions  on  lobbying  since  the  early  1950's  and  they  also 
contain  specific  language  covering  Federal  grantees. 

However,  these  current  prohibitions  are  not  effective.  As  you  will 
see  later  in  my  testimony,  even  when  the  grantees  are  caught  red- 
handed  lobbying  with  appropriated  funds,  there  are  no  adverse  con- 
sequences for  violating  the  law.  Thus,  even  though  this  weak  law 
prohibits  the  use  of  appropriated  funds  to  lobby  directly  or  indi- 
rectly, it's  clear  to  us  that  this  is  a  law  that  is  observed  more  in 
the  breach  than  in  the  letter  of  the  law. 
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Moreover,  in  an  era  of  increasingly  scarce  resources,  it  makes  no 
sense  to  allow  large  amounts  of  Federal  tax  dollars  to  be  spent  in 
this  manner.  Some  of  the  richest  lobbying  organizations  in  Wash- 
ington benefit  from  Federal  grants.  The  American  Association  of 
Retired  Persons,  which  has  proposed  an  alcohol  excise  tax  to  fund 
health  care  reform,  received  $73  million  in  one  recent  year.  The 
American  Bar  Association,  which  opposes  tort  reform,  received  $2.2 
million  in  a  recent  year.  The  AFL-CIO,  which  supports  striker  re- 
placement legislation,  received  $2  million.  The  U.S.  Chamber  of 
Commerce  has  received  over  $1  million  in  recent  years.  It's  out- 
rageous that  any  of  these  organizations  on  any  side  of  the  spectrum 
are  supported  by  U.S.  taxpayers. 

Second,  let  me  provide  you  with  a  brief  description  of  how  and 
why  NBWA  became  involved  in  this  issue  in  the  first  place.  Several 
years  ago,  we  became  aware  that  a  Federal  agency,  the  Office  of 
Substance  Abuse  Prevention,  called  OSAP,  which  has  now  been  re- 
named as  the  Center  for  Substance  Abuse  Prevention  [CSAP],  and 
which  is  a  subagency  of  the  Department  of  Health  and  Human 
Services. 

We  became  aware  that  they  were  pursuing  an  aggressively 
neoprohibitionist  agenda  that  seemed  to  go  very  far  beyond  law 
and  congressional  intent.  Subsequently,  in  1992,  115  Members  of 
Congress  wrote  the  GAO  to  ask  that  OSAP's  activities  be  inves- 
tigated and  we  have  added  that  GAO  report  as  an  appendix  to  the 
testimony. 

The  GAO  found  that  CSAP  and  CSAP  grantees— then  it  was 
OSAP — had  violated  the  lobbying  restriction  by  using  conferences 
as  occasions  for  grass-roots  lobb3dng.  In  the  case  of  a  conference  in 
1992,  funded  in  large  part  by  an  OSAP  grant,  time  was  actually 
set  aside  in  the  program  for  attendees  to  lobby  their  congressional 
representatives  in  support  of  pending  legislation  to  mandate  Gov- 
ernment warnings  in  all  licensed  beverage  advertisements. 

GAO  recommended  that  CSAP  recover  the  misspent  funds  and  to 
take  a  number  of  steps  to  make  sure  that  Federal  funds  were  not 
used  for  lobbying  in  the  future.  Unfortunately,  there  are  at  least 
two  defects  in  GAO's  work.  It  Umited  itself  to  a  very  narrow  inter- 
pretation of  the  lobbying  prohibitions  to  refer  only  to  "grass-roots 
lobbying"  at  the  Federal  level;  and  it  did  not  investigate  any  lobby- 
ing directed  at  officials  other  than  Members  of  Congress. 

And  I  note  that  your  legislation,  Mr.  Chairman,  by  laying  out  a 
careful  definition  of  political  advocacy  avoids  these  pitfalls. 

However,  the  GAO's  recommendations,  at  least  with  respect  to 
recovering  illegally  spent  funds,  were  not  followed.  In  a  subsequent 
exchange  of  letters,  the  general  counsel's  office  of  HHS  told  GAO 
that  the  grantees'  standing  was  not  going  to  be  affected  by  its  clear 
misuse  of  taxpayer  dollars  and  they  then  both  decided  that  recov- 
ery of  the  illegally  spent  taxpayer  dollars  wasn't  going  to  be  worth 
the  effort  and  so  they  didn't  worry  about  it. 

The  moral  of  the  story  then  is  under  current  law  even  if  a  grant- 
ee spends  appropriated  dollars  for  lobbying,  the  chances  of  the  tax- 
payers recovering  these  funds  and  the  violators  of  the  law  being 
punished  are  remote.  CSAP  and  its  granted  have  skirted  if  not  vio- 
lated the  law  on  other  occasions  as  well. 
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As  Doug  Bandow,  a  senior  fellow  of  the  Cato  Institute,  testified 
before  your  subcommittee  earlier  this  year,  CSAP  has  provided  a 
great  deal  of  money  to  the  Marin  Institute  in  California  whose  pur- 
pose is  to,  "identify  and  change  the  social,  economic,  physical,  and 
political  factors  which  contribute  to  alcohol  and  drug  problems  and, 
emphasis  added,  on  political." 

"The  Marin  Institute  carried  out  that  broad  charge  by,  one,  using 
a  $1  million  CSAP  grant  to  estabhsh  an  on-line  information  net- 
work to  aid  activists  in  doing  political  battle  with  the  licensed  bev- 
erage industry;  two,  running  assorted  federally  funded  media  advo- 
cacy projects  to  push  restrictions  on  licensed  beverages;  and,  three, 
by  compiling  case  studies  on,  "successful,"  acts  of  licensed  beverage 
billboard  vandalism,  among  other  projects.  Thus,  the  Beer  Whole- 
salers have  firsthand  knowledge  that  the  current  law  is  inad- 
equately formulated  and  inadequately  enforced. 

With  over  $39  billion  in  Federal  grants  at  stake,  it's  time  for 
Congress  to  step  in  and  end  the  confusion.  We  beheve  that  your 
legislation  by  establishing  a  firm  definition  of  poHtical  advocacy 
and  by  setting  concrete  limits  on  the  amount  of  lobbying  that  may 
be  done  by  grantees  who  do  receive  tax  dollars  of  hard-working 
beer  wholesalers  and  their  employees  will  do  a  great  service  to  the 
grantees  as  well  as  to  the  taxpayers.  We  believe  ending  welfare  for 
lobbyists  is  an  idea  whose  time  has  come. 

We  thank  you  for  the  opportunity  to  be  here  today  and  for  your 
consideration  of  our  concerns. 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Sarasin,  for  joining 
us  today. 

[The  prepared  statement  of  Mr.  Sarasin  follows:] 
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NATIONAL  BEER  WHOLESALERS  ASSOCIATION 


Statement  of  the  Hon.  Ron  Sarasin 

President 

National  Beer  Wholesalers  Association 


August  2, 1995 


Mr.  Chairman,  thank  you  for  affording  me  the  opportunity  to  testify  today  in 
strong  support  of  your  legislation  to  end  the  practice  of  taxpayer  subsidized 
lobbying.  The  National  Beer  Wholesalers  Association  (NBWA)  represents 
the  independent,  family-owned,  small  business  distributors  of  malt 
beverages. 

You  may  well  ask  what  interest  beer  wholesalers  might  have  in  political 
advocacy  and  lobbying  with  taxpayer  dollars  by  federal  grant  recipients.  Mr. 
Chairman,  we  have  a  direct  interest  in  your  legislation  because  our  industry 
has  been  the  victim  of  federally  subsidized  lobbying.  In  fact,  NBWA  has 
been  involved  in  this  issue  for  several  years.  We  first  became  concerned 
when  it  became  clear  to  us  that  certain  federal  agencies  and  grant  recipients 
were  lobbying  Congress  and  officials  at  other  levels  of  government  to 
increase  excise  taxes  on  our  products,  to  restrict  the  advertising  of  those 
products  and  otherwise  to  harm  our  businesses.  Needless  to  say,  as  members 
of  an  industry  that  contributes  $8  billion  in  federal  excise  taxes  a  year,  and 
many  millions  more  in  federal  and  state  income  taxes,  state  sales  taxes  and 
other  taxes  and  fees,  we  were  perturbed  to  discover  that  our  own  tax  dollars 
were  effectively  being  used  to  put  us  out  of  business.  I  will  provide  more 
details  on  that  situation  later  in  my  testimony. 

First,  we  support  your  bill  on  general  public  policy  grounds.  As  Members  of 
the  Committee  are  aware,  it  is  unlawful  to  use  appropriated  fiinds  to  lobby. 
The  provision  at  18  U.S.C.  1913,  which  dates  back  to  at  least  1948,  seems 
pretty  unambiguous  on  this  point: 
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No  part  of  the  money  appropriated  by  any  enactment 
of  Congress  shall,  in  the  absence  of  express 
authorization  by  Congress,  be  used  directly  or 
indirectly  to  pay  for  any  personal  service, 
advertisement,  telegram,  telephone,  letter,  printed  or 
written  matter,  or  other  device,  intended  or  designed 
to  influence  in  any  manner  a  Member  of  Congress,  to 
favor  or  oppose,  by  vote  or  otherwise,  any  legislation 
or  appropriation  by  Congress.... 

In  addition,  appropriations  acts  themselves  have  contained  similar 
restrictions  on  lobbying  since  the  early  1950s.  The  one  in  effect  for  the 
Department  of  Health  and  Human  Services  for  fiscal  year  1992,  for  example, 
reads: 

(a)  No  part  of  any  appropriation  contained  in  this 
Act  shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative  relationships,  for 
publicity  or  propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or  film 
presentation  to  support  or  defeat  legislation  pending 
before  the  Congress,  except  in  presentation  to  the 
Congress  itself,  (b)  No  part  of  an  appropriation 
contained  in  this  Act  shall  be  used  to  pay  the  salary 
or  expenses  of  any  grant  or  contract  recipient,  or 
agent  acting  for  such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or  appropriations 
pending  before  the  Congress.  P.L.  102-170,  105  Stat. 
1107, 1141  [1991] 

However,  these  current  prohibitions  are  not  effective.  I  seriously  doubt  that 
most  grant  recipients  are  able  to  segregate  their  funds  so  strictly  that  they  can 
guarantee  that  no  federally  provided  funds  are  used  to  lobby.  As  you  will  see 
later  in  my  testimony,  even  when  grantees  are  caught  lobbying  with 
appropriated  funds  red-handed,  there  are  no  adverse  consequences  for 
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/iolating  the  law.  Furthermore,  even  assuming  a  grantee  keeps  its  money 
Tom  different  sources  in  different  pots,  federal  grants  may  be  used  to  free  up 
jther  funds  for  lobbying  purposes.  Thus,  even  though  this  weak  law 
prohibits  the  use  of  appropriated  funds  to  lobby,  directly  or  indirectly,  it  is 
;lear  to  us  that  this  is  a  law  that  is  observed  more  in  the  breach  than  in  the 
etter. 

Moreover,  in  an  era  of  increasingly  scarce  resources,  it  makes  no  sense  to 
illow  large  amounts  of  federal  tax  dollars  to  be  spent  in  this  manner.  Some 
3f  the  richest  lobbying  organizations  in  Washington  benefit  from  federal 
grants.  The  American  Association  of  Retired  Persons,  which  has  proposed 
in  alcohol  excise  tax  hike  to  fund  health  care  reform,  received  $73  million  in 
3ne  recent  year.  The  American  Bar  Association,  which  opposes  tort  reform, 
■eceived  $2.2  million  in  a  recent  year.  The  AFL-CIO,  which  strongly 
supports  striker  replacement  legislation,  received  $2  million.  The  Consumer 
Federation  of  America  and  the  Environmental  Defense  Fund,  two  strong 
lobbying  entities,  receive  federal  grants,  and  the  U.S.  Chamber  of 
Conmierce  has  received  over  $1  million  a  year  in  recent  years.  It  is 
outrageous  that  these  organizations  are  supported  by  U.S.  taxpayers. 

Second,  let  me  provide  you  with  a  brief  description  of  how  and  why  NBWA 
became  involved  in  this  issue  in  the  first  place.  Several  years  ago  we  became 
aware  that  a  federal  agency,  the  Office  of  Substance  Abuse  Prevention 
(OSAP,  since  renamed  Center  for  Substance  Abuse  Prevention,  or  CSAP)  in 
the  Department  of  Health  and  Human  Services,  was  pursuing  an  aggressively 
neo-prohibitionist  agenda  that  seemed  to  go  far  beyond  the  law  and 
congressional  intent. 

ISubsequently,  in  1992,  115  Members  of  Congress  wrote  the  General 
Accounting  Office  (GAO)  to  ask  that  OSAP's  activities  be  investigated  (see 
Appendix  A).  GAO  found  that  CSAP  and  CSAP  grantees  had  violated  the 
lobbying  restriction  by  using  the  Alcohol  Policy  VIII  conference  in  1992  as  a 
forum  for  grassroots  lobbying.  GAO  also  found  that  at  a  second  conference, 
Healthy  People/Healthy  Environments,  "appropriated  funds,  subject  to  the 
lobbying  restriction,  were  used  for  the  conference,  and  grassroots  lobbying 
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did  occur"  (see  Appendix  B,  "Alleged  Lobbying  Activities,  Office  for 
Substance  Abuse  Prevention,"  GAO/HRD-93-100,  p.  10).    In  the  case  of  the 
Alcohol  Policy  VIII  conference,  held  in  Washington  on  March  25-27,  1992, 
funded  in  large  part  by  an  OS  AP  grant,  time  was  set  aside  in  the  program 
for  attendees  to  lobby  their  congressional  representatives  in  support  of 
pending  legislation  to  mandate  government  warnings  in  all  licensed 
beverage  advertisements.  In  the  case  of  the  Heathy  People/Healthy 
Environments  conference,  which  was  completely  funded  by  the  Department 
of  Health  and  Human  Services,  speakers  repeatedly  urged  attendees  to 
lobby  their  representatives  on  pending  legislation. 

GAO  recommended  that  CSAP  recover  the  misspent  funds  and  take  a 
number  of  steps  to  make  sure  that  federal  funds  were  not  used  for  lobbying  in 
the  future.  Unfortunately,  there  were  at  least  two  defects  in  GAO's  work:  it 
limited  itself  to  a  very  narrow  interpretation  of  the  lobbying  prohibitions  to 
refer  only  to  "grassroots  lobbying"  at  the  federal  level,  and  it  did  not 
investigate  any  lobbying  directed  at  officials  other  than  Members  of 
Congress.  I  might  note  parenthetically  that  your  legislation,  by  laying  out  a 
careful  definition  of  political  advocacy,  avoids  these  pitfalls. 

However,  the  GAO's  recommendations,  at  least  with  respect  to  recovering 
illegally  spent  funds,  were  not  followed.  In  a  subsequent  exchange  of  letters, 
the  HHS  General  Counsel's  office  told  GAO  that  the  grantee's  standing  was 
not  affected  by  its  clear  misuse  of  taxpayer  dollars.  HHS  and  GAO  then 
decided  that  recovery  of  the  illegally  spent  taxpayer  dollars  was  not  worth  the 
effort  (see  Appendix  C).  Thus,  the  moral  of  the  story  is,  under  current  law, 
even  if  a  grantee  spends  appropriated  dollars  for  lobbying,  the  chances  of  the 
taxpayers  recovering  those  funds  and  the  violators  of  the  law  being  punished 
are  remote. 

CSAP  and  its  grantees  have  skirted,  if  not  violated,  the  law  on  other 
occasions  as  well.  As  Doug  Bandow,  a  senior  fellow  at  the  CATO  Institute, 
testified  before  your  Subcommittee  earlier  this  year,  CSAP  has  provided  a 
great  deal  of  money  to  the  Marin  Institute  in  California,  whose  purpose  is  to 
"identify  and  change  the  social,  economic,  physical  and  political  factors 
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which  contribute  to  alcohol  and  other  drug  problems  [emphasis  added]."  The 
Marin  Institute  has  carried  out  that  broad  charge  by:  using  a  $1  million 
CSAP  grant  to  establish  an  on-line  information  network  to  aid  activists  in 
doing  political  battle  with  the  licensed  beverage  industry;  running  assorted 
federally-funded  "media  advocacy"  projects  to  push  restrictions  on  licensed 
beverages;  compiling  case  studies  on  "successful"  acts  of  licensed  beverage 
billboard  vandalism,  among  other  projects. 


Another  CSAP  grant  was  used  by  the  Washington-based  Advocacy  Institute 
to  produce  a  pro-excise  tax  hike  video  on  the  1990  California  excise  tax 
initiative.  Proposition  134.  The  video,  "The  Dogs  of  War:  Raising  Alcohol 
Taxes  in  California,"  presents  the  proponents'  case  in  heroic  terms.  GAO 
decline  to  examine  the  video  because  it  did  not  constitute  lobbying  of  federal 
officials. 

Thus,  beer  wholesalers  have  firsthand  knowledge  that  current  law  is 
inadequately  formulated  and  inadequately  enforced.  With  over  $39  billion  in 
federal  grants  at  stake,  it  is  time  for  Congress  to  step  in  and  end  the 
confusion.  We  believe  that  your  legislation,  by  establishing  a  firm  definition 
of  "political  advocacy"  and  by  setting  concrete  limits  on  the  amount  of 
lobbying  that  may  be  done  by  grantees  who  receive  the  tax  dollars  of  hard 
working  beer  wholesalers  and  their  employees,  will  do  a  great  service  to 
grantees  as  well  as  taxpayers. 

Ending  welfare  for  lobbyists  is  an  idea  whose  time  has  come.  Thank  you  for 
your  consideration  and  the  opportunity  to  be  here  today. 
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Conqxtfisi  of  tfie  ^ntteb  States; 

J^onit  of  SlepreftentflttbeK 
naKfiington,  9€  20515 

May  22,  1992 


Mr.  Charles  A.  Bowsher 
Comptroller  General 
General  Accounting  Office 
441  G  Street,  N.W. 
Washington,  D.C.   20548 

Dear  Mr.  Bowsher: 

We  are  requesting  that  the  GAO  initiate  an  investigation 
into  the  use  of  taxpayers'  dollars  for  direct  and  indirect 
lobbying  by  the  Office  of  Substance  Abuse  Prevention  (OSAP)  under 
the  Department  of  Health  and  Human  Services. 

It  is  our  understanding  that  federal  funds  may  have  been 
used  to  underwrite  a  lobbying  "Activist's  Guide"  that  informs 
readers  how  to  write  a  politically  effective  "letter  to  the 
editor."  Moreover,  OSAP's  Prevention  Pipeline  newsletter  urges 
readers  to  get  involved  in  grassroots  lobbying  campaigns  and 
urges  support  for  pending  bills  before  the  U.S.  Congress. 

We  believe  it  is  inappropriate  for  OSAP  to  be  using 
taxpayers'  dollars,  either  directly  or  indirectly,  for  lobbying 
purposes.  We  would  like  the  GAO  to  investigate  and  document  all 
examples  discovered  where  teuc  dollars  are  linked  to  lobbying  or 
advocacy  activities.   For  example: 

1.  Does  OSAP,  through  it  own  publications,  reference  or 
advocate  positions  on  legislative  bills  or  issues  pending 
before  Congress? 

2.  Does  OSAP  provide  funding  for  organizations  that 
reference  or  advocate  specific  positions  on  legislative 
bills  or  issues  pending  before  Congress? 

3.  Does  OSAP  provide  funding  for  forums,  conferences  or 
meetings  in  which  organizations  or  individuals  invited  to 
speak  reference  or  advocate  specific  positions  on 
legislative  bills  or  issues  pending  before  Congress? 

Further,  we  would  appreciate  all  exfui^les  and  references  to 
be  physically  contained  in  an  appendix  of  the  report.  This  will 
allow  the  entire  Congress  to  fully  grasp  the  depth  and  context  of 
lobbying  or  advocacy  that  may  be  taking  place  and  is  being  paid 
for  by  the  tajcpayers. 


Appendix  A:  Letter  to  GAO 
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Charles  A.  Bowsher 
3iy  22,  1992 


Page  2 


We  strongly  support  all  efforts  to  combat  alcohol  abuse  that 
re  based  upon  documented  medical  studies  and  objective 
cientific  research.  Any  attempt  to  use  teucpayers'  dollars  for 
obbying  or  advocacy  of  a  particular  political  agenda  does  not 
elp  to  solve  abuse  problems  and  should  not  take  place. 

Sincerely, 


Dana  Rohrbacher,    M.C. 


Wayne/AllarB,   M.C. 


Mel  Hancock,   M.C. 


ancock,   M.C. 
(J.eocge  AKen,   M.C.  ' 


WilliaiR^eliffl<   M.C 


^^ 


Charles  Taylor,^. C 


Richard  Baker,  M.C. 


Prank  Rlggs,  M.C.#^ 


Ji<h~^4cCrery,   M.C^/ 
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Mr.  Charles  A.  Bowsher  --  Paae  3 
May  22,  1992 


■-MouiLl  <yjJiajk*jLAA^cJ2uubwSfc 


J. P.    Hairanerschmidt,    M.C 


^  IJlwc  santorum.    M.C. 
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r.    Charles  A.    Bowsher   --    Page  4 
ay  22,    1992 


Barbara  Vucanovich,   M.C. 


Uri-^- 


William  Clay 


,    M.C.       / 


ohn  Boehner, 


tehner,   M.C.  l' 


Pete  Geren,   M.C. 


Bd  Pastdr,   M.C 


>^)^  jflvciigh^bot^.  C . 


Charlie  Rose,   M.C. 


Steven  Schlff,   M.C. 
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Mr.  Charles  A.  Bowsher 
May  22,  1992 


C?££^a 


Page  5 


Saun  Johnson,    M.C. 


Tom  Ridge,    M.C.       "^^ 


JL 


,'■'     •'7•^► 

Jaime  s  Ha 


/es,  'M.p'. 
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Mr.    Charles  A.    Boweher   - 
^y   22,    1992 


Page   6 


Newt  Gingrich,    *.C. 


^^^ 


.ijjzihn  y.    Rhodes ,    M.  C .  ^^==^ 


^ 


aSI^ 


PaVne,    M.C 


Tom  Delay,    M.C^'-T"*^ 
Phil   Crane,    M.C. 
Richard  Armey,    M-fl^ 
John  Myers,    M.C. 
Chet  rawards,   M.C. 
Rod  Chitn^ler,   M.C. 


Bob  Livinc 


Ron  Marlenee,  M.C. 


George  Gekas,  M.C. 


aude  Harsls,  M.C. 
Steve  Gunderson,  M.C. 


^u^r=^S^ 


Albert  Bustamante,  M.C. 


Henry  fi^ 


,  >i.d// 


.^^ 


achtley,   M.^ 


Ronald  Machtley 

Helen  Bentley,  bTC.   J 

Vkny  H^!|er7M.©^ 


Collin  Peterson,  M.C 
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United  SUte* 

General  Accounting  Office 

Washington,  D.C.  20648 


Office  of  the  General  Counsel 

B-248812.2 

May  4, 1993 

Congressional  Requesters 

This  report  responds  to  your  multiple  requests  that  we  investigate  alleged 
lobbying  activities  of  the  Office  for  Substance  Abuse  Prevention  (osap) 
within  the  Department  of  Health  and  Human  Services  (hhs).  We  received  a 
request  dated  May  22, 1992,  signed  by  109  Members  of  the  House  of 
Representatives,  and  6  essentially  similar  requests  from  other  individual 
Members.  All  requesters  are  listed  in  appendix  D. 

We  agreed  with  staff  of  Representatives  David  Dreier  and  Ralph  Hall, 
representing  the  requesters,  to  investigate  allegations  that  osap  or  its 
grantees  used  appropriated  funds  for  direct  or  Indirect  lobbying  of 
Members  of  Congress  in  violation  of  law.  The  alleged  lobbying  Involved  (1) 
items  in  osap's  publication,  Prevention  Pipeline;  (2)  the  Activist's  Guide: 
1990  National  Alcohol  &  Other  Drug  Related  Birth  Defects  Awareness 
Week  issued  jointiy  by  osap  and  the  National  Council  on  Alcoholism  and 
Drui'Dependence;  (3)  a  case  study  and  its  companion  video,  prepared  by 
the  Advocacy  Institute,  concerning  a  campaign  to  raise  California's  excise 
tax  on  alcohol;  and  (4)  activities  during  two  conferences.  Alcohol  Policy 
Vm,  funded  in  large  part  by  an  osap  grant,  and  Healthy  People/Healthy 
Environments,  sponsored  by  hhs  witii  osap  taking  a  significant  role.  We 
also  agreed  to  report  on  an  allegation  that  osap  officials  violated  lobbying 
restrictions  by  sponsoring  or  encouraging  attempts  to  terminate  our 
investigation. 

osap,  like  other  federal  agencies,  is  prohibited  by  law  from  using 
appropriated  funds  for  "publicity  or  propaganda  purposes,  for  the 
preparation,  distiibution,  or  use  of  [information]  designed  to  support  or 
defeat  legislation  pending  before  the  Congress. . . ."  Recipients  of  federal 
grants  are  subject  to  a  similar  restriction  on  their  use  of  grant  funds. 

We  have  interpreted  Uiese  prohibitions  as  applying  primarily  to  "grass 
roots"  lobbying.  Grass  roots  lobbying  consists  of  appeals  to  members  of 
the  public  suggesting  that  they  contact  ttieir  elected  representatives  to 
indicate  tiielr  support  for  or  opposition  to  pending  legislation,  or  to  urge 
those  representatives  to  vote  in  a  particular  way. 

We  found  no  illegal  lobbying  by  osap  in  its  publications  or  any  of  its  own 
activities.  Violations  of  the  prohibition  against  grass  roots  lobbying, 
however,  occurred  in  connection  with  the  two  conferences.  We  found  no 
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credible  evidence  for  the  allegation  that  government  officials  tried  to  have 
our  investigation  terminated. 

The  OSAP  grantee  that  organized  the  Alcohol  Policy  Vm  conference 
violated  the  statutory  restriction  by  using  grant  funds  to  schedule  and 
encourage  grass  roots  lobbying  at  the  conference.  The  grantee  set  aside 
time  on  the  agenda  for  meeting  with  Members  of  Congress,  and  it  was 
clear  that  this  was  to  be  for  the  purpose  of  lobbying  for  pending 
legislation,  osap  did  not  participate  in  planning  or  executing  the  lobbying. 

Also,  a  violation  took  place  at  the  Healthy  People/Healthy  Environments 
conference  when  speakers  urged  that  the  audience  lobby  Membeis  of 
Ck)ngress  in  support  of  pending  legislatioa  hhs,  with  osap  participation, 
planned  and  financed  this  conference.  Although  hhs  and  osap  neither 
planned  nor  had  advance  knowledge  of  the  grass  roots  lobbying  at  this 
conference,  appropriated  funds  were  used  for  grass  roots  lobbying. 

With  respect  to  the  specific  allegations  about  Prevention  Pipeline,  none  of 
the  items  published  during  the  2-year  period  we  examined  constituted 
grass  roots  lobbying  either  by  osap  or  by  a  grantee  using  appropriated 
funds,  osap  publishes  the  Pipeline  as  part  of  its  statutory  duties  to  act  as  a 
clearinghouse  for  drug  and  alcohol  abuse  information,  and  to  educate  the 
public  One  item  in  the  Pipeline  that  was  called  to  our  attention  alluded  to 
grass  roots  lobbying  being  conducted,  without  osap  funding,  by  a  private 
orgaruzation.'  In  publishing  the  item  in  question,  osap  did  not  itself  urge 
lobbying  and  cannot  be  held  to  have  endorsed  it 

The  Activist's  Guide  referred  to  in  the  second  allegation  contains  no 
suggestion  of  grass  roots  lobbying.  The  case  study  about  the  California 
excise  tax  campaign  that  is  the  subject  of  the  third  allegation,  and  a 
companion  video,  do  not  deal  with  federal  legislation  and  therefore  are  not 
subject  to  the  lobbying  restrictioa 

A  wine  industry  newsletter  published  an  allegation  that,  at  a  meetir\g  with 
private  groups,  osap  encouraged  a  grass  toots  campaign  to  curtail  or 
terminate  this  investigation.  We  found  that  no  such  meeting  was  held  by 
OSAP.  A  meeting  called  by  osap's  parent  agency  appears  to  have  been  the 
one  referred  to  in  the  newsletter,  but  participants  in  that  meeting  denied 
the  newsletter's  account,  and  the  newsletter's  anonymous  source  refiised 
to  talk  with  us. 


"Get  Into  the  AdvotUIng  Act,*  vol  3,  na  6  CScpCIOct  1990),  p.  tL 
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We  are  recommending  that  OSAp  recover  improperly  used  grant  funds  from 
the  grantee  that  organized  the  Alcohol  Policy  Vni  conference;  ensure  that 
grantees  agree  not  to  use  grant  funds  for  grass  roots  lobbying;  take  steps 
to  avoid  being  associated  with  such  lobbying  by  grantees;  and  avoid  the 
explicit  mention  in  its  publications  of  grass  roots  lobbying.  We  also 
recommend  that  hhs  advise  participants  in  govemment-sporvsored 
conferences  that  such  a  conference  is  not  an  appropriate  forum  for  grass 
roots  lobbying. 

We  discussed  the  draft  report's  contents  with  cognizant  hhs  ofGcials  and 
incorporated  their  comments  as  appropriate. 

Appendix  I  contains  a  more  detailed  discussion  of  the  issues  and  quotes  all 
rdevant  portions  of  OSAp  and  grantee  publications.  We  retained  copies  of 
the  full  publications,  as  well  as  all  other  materials  we  examined,  should 
you  wish  to  see  them. 


If  you  have  questions,  please  call  me  at  (202)  512-5881.  Other  m^or 
contributors  to  this  report  are  Robert  Crystal,  Assistant  General  Couiisel; 
and  Daniel  Schwimer,  Senior  Attorney. 


A^  Bany  R.  Bedrick 

Associate  General  Counsel 
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Appendix  I 


Alleged  "Grass  Roots"  Lobbying  by  the 
Office  for  Substance  Abuse  Prevention 


Background 


Office  for  Substance  Abuse 
Prevention 


The  Office  for  Substance  Abuse  Prevention  (OSap),  within  the  Department 
of  Health  and  Human  Services  (hhs),  was  established  as  part  of  an  effort 
"to  provide  strong  federal  leadership  in  establishing  effective  drug  abuse 
prevention  and  education  programs."  [See  Preamble  to  P.L  99-570, 100 
Stat  3207  (1986).l  osap's  duties  include  developing  effective  drug  and 
alcohol  abuse  literature,  ensuring  the  widespread  dissemination  of 
prevention  materials,  providing  assistance  to  conununities  to  develop 
comprehensive  strategies  for  substance  abuse  prevention,  and  preparing 
documentary  films  and  public  service  announcements  to  educate  the 
public  concerning  the  dangers  to  health  resulting  from  the  consumption  of 
alcohol  and  drugs.  [42  U.S.C.  §  290aa-6(b)  (1988).J' 

The  law  requires  osap  to  establish  a  clearinghouse  for  alcohol  and  drug 
abuse  informatiort  Among  the  functions  of  the  clearinghouse  are  to 
disseminate  information  concerning  (1)  the  health  effects  of  alcohol  and 
drug  abuse  and  (2)  successful  alcohol  and  drug  abuse  education  and 
prevention  curricula.  [42  U.S.C.  §  290aa-7  (1988).) 


Lobbying  Restrictions 


Federal  law  prohibits  various  activities  by  federal  officials  that  are  broadly 
characterized  as  "lobbying"  or  "publicity  or  propaganda."*  Since  the  early 
1950s,  appropriations  acts  have  contained  provisions  prohibiting  the  use 
of  appropriated  funds  for  these  activities,  osap  and  its  grantees  have  in 
recent  years  been  subject  to  the  following  restriction: 

'(a)  No  part  of  any  appropriation  contained  in  this  Act  shall  be  used,  other  than  for  normal 
and  recognized  executive-legislative  relationships,  for  publicity  or  propaganda  purposes, 
for  the  preparation,  distribution,  or  use  of  any  kit,  pamphlet,  booklet,  publication,  radio, 
television,  or  fllm  presentation  designed  to  support  or  defeat  legislation  pending  before  the 
Congress,  except  in  presentation  to  the  Congress  itself. 

'(b)  No  part  of  any  appropriation  contained  in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient,  or  agent  acting  for  such  recipient,  related  to 


'OSAP  was  renamed  the  Center  for  Substance  Abuse  Prevendon,  effective  October  1, 1992.  (P.  L 
102.321, 106  Stat  323.)  TMs  report  uses  the  abbreviadon  OSAP,  reflecting  the  name  the  agency  was 
known  by  during  the  period  covered 

The  word  'lobbying*  >s  not  generally  used  In  the  laws  that  are  generally  referred  to  as  prohibiting 
lobbying  with  appropriated  funds.  Although  the  word  appean  in  the  caption  of  18  U.SC.  I  ISlSt 
discussed  in  fooOKXe  3,  it  Is  not  In  the  text  of  the  law. 
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any  ictivity  designed  to  Influence  legislation  or  appropriations  pending  before  the 
Congress.* 

[Section  509,  Department  of  Labor,  Health  and  Human  Services,  and 
Education  and  Related  Agencies  Appropriation  Act,  1992,  P.U  102-170, 105 
Stat  1107, 1141  (1991).]  (The  same  language  has  appeared  in  each  of  the 
annual  appropriations  for  the  period  covered  by  this  report)* 

In  interpreting  provisions  similar  to  section  509,  we  have  recogiUzed 
consistently  that  every  federal  agency  has  a  legitimate  interest  in 
communicating  with  the  public  and  the  Congress  regarding  its  policies  and 
activities,  and  that  the  law  does  not  prevent  such  communication. 
(B-2 12235,  Nov.  17, 1983.)  This  would  be  especially  true  where  an  agency 
has  a  statutory  mandate,  as  does  osap,  to  educate  the  public  through  the 
dissemination  of  information. 

Section  609  prohibits  expenditures  for  "grass  roots  lobbying,*  that  is,  for 
direct  appeals  to  members  of  the  public,  suggesting  that  they  contact  their 
elected  representatives  and  urge  those  representatives  to  support  or 
oppose  pending  legislation,  or  to  vote  in  a  particular  maimer.  [56  Comp. 
Gen.  889  (1977).)  Congress  did  not  intend,  in  passing  section  509  and 
similar  measures,  to  preclude  all  expressions  by  agency  officials  (rf  views 
on  pending  legislation  or  to  prevent  agency  officials  from  urging  Members 
of  Congress  to  adopt  the  agency's  legislative  agenda.  In  fact,  section  509 
explicitly  acknowledges  the  propriety  of  'normal  and  recognized 
executive-legislative  relationships.*  Qd.) 


scope  and 
Methodology 


In  doing  our  work,  we  reviewed  items  in  osap's  publication.  Prevention 
Pipeline,  including  one  in  the  September/October  1990  issue  describing  the 
activist's  guide  published  by  the  NaUonal  Coalition  on  Alcohol  Advertising 
and  FamUy  Education;  the  Activist's  Guide  issued  Jointly  by  osap  and  the 
National  Council  on  Alcoholism  and  Drug  Dependence;  a  case  study, 
Taking  InitiaUve:  The  1990  atizen's  Movement  to  Raise  Callfotnla's 
Alcohol  Excise  Taxes  to  Save  Uvea;*  and  remarks  at  two 
government-sponsored  conferences,  Alcohd  Policy  VID  and  Healthy 
People/Healthy  Environments.  We  read  all  the  materials  in  vAikh  text 


Itanben  of  Coiiirew  10  &yor  or  eiiwae  leilitabon  )•  a  Ota*  EnfoceeniCT^^ 
wsted  ta  Ifce  Departmei*  of  Jostitt,  and  we  »h«»«fct«  do  iw  diseyis  tl«  appBolto  of  atelhi^ 
Howerer,  wt  yiidenlaiNj  IhM  JiMlee  lnl«ip«««»  aeeUoo  WIS  «•  coveriiif  «a«i>ttaij»  the  »ii»  conduct 
praMbUcd  bgr  Ihcilipnciriaiioa  adicaulctkin. 

*nw  Advocacy  Intitule  (July  inZ). 
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constituting  illegal  lobbying  was  said  to  appear.  In  the  case  of  Prevention 
Pipeline,  we  read  not  only  the  items  specifically  complained  of  but  all 
editions  during  a  surrounding  2-year  period.  In  connection  with  the  two 
conferences  at  which  lobbying  allegedly  took  place,  we  read  the 
conference  brochures,  agendas,  and  transcripts  of  excerpts  from 
speeches,  and  we  spoke  with  people  who  attended.  We  viewed  the  video. 
Dogs  of  War  Raising  Alcohol  Taxes  in  California,'  which  is  a  companion  to 
the  Taking  Initiative  case  study. 

We  reviewed  minutes  of  osap  meetings  as  well  as  other  agency  documents. 
We  interviewed  some  of  those  who  made  the  allegations,  and 
representatives  of  the  grantees  and  organizations  that  were  the  subjects  of 
some  of  the  allegations.  We  analyzed  osap's  responses  to  our  questions  on 
the  legal  issues,  and  we  discussed  our  findings  with  officials  of  osap  and  of 
other  organizations  within  hhs. 

In  connection  with  the  charge  that  osap  sponsored  or  encouraged  attempts 
to  terminate  this  investigation,  we  tried  to  speak  with  the  anonymous 
source  of  the  allegation,  but  that  person  was  not  willing  to  talk  with  us. 
However,  we  interviewed  everyone  identified  as  having  been  at  the 
meeting  that  we  believe  was  the  one  referred  to  in  the  allegation,  at  which 
government  officials  were  alleged  to  have  encouraged  efforts  to  terminate 
this  investigation. 


Principal  Findings 


OSAP  did  not  violate  the  law  restricting  use  of  appropriated  funds  for 
lobbying  in  its  publications  or  in  any  of  its  own  activities.  However,  an 
OSAP  grantee  violated  the  lobbying  restriction  in  connection  witn  the 
Alcohol  Policy  Vin  conference.  Also,  grass  roots  lobbying  took  place  at  the 
Healthy  People/Healthy  Environments  conference,  funded  by  hhs, 
although  without  any  prior  knowledge  or  complicity  by  either  osap  or  hhs. 
We  found  no  evidence  to  support  the  allegation  that  osap  tried  to  terminate 
this  investigation.  We  discuss  in  the  following  section  each  of  the 
allegations,  beginning  with  the  two  conferences. 


OSAP  Violated  Lobbying 
Restrictions  at  Alcohol 
Policy  VIII  Conference 


On  March  25-27, 1992,  Alcohol  Policy  VIII,  one  In  a  series  of  national 
conferences  on  local,  state,  and  national  alcohol  problem  prevention 
policy,  was  held  in  Washington,  D.C.,  sponsored  by  the  National 
Association  for  Public  Health  Policy  (naphp).  The  total  conference  budget 
was  approximately  $79,000,  of  which  $49,000  was  funded  by  a  grant  from 


The  Advocacy  Institute  (July  1992). 
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OSAP.  NAPHP  said  the  grant  was  used  to  pay  for  coordination  and  logistical 
support 

We  found  no  violation  by  osap  of  the  anti-lobbying  restriction  in 
connection  with  this  conference.  However,  the  grantee,  naphp,  violated  the 
restriction  applicable  to  recipients  of  federal  funds  by  planning  for  and 
using  the  conference  as  a  forum  for  grass  roots  lobbying. 

The  organizers  of  Alcohol  Policy  VUI  planned  grass  roots  lobbying  as  an 
element  of  the  conference.  Dr.  Michael  J.  Stoil,  a  representative  of  the 
Washington  Area  Council  on  Alcoholism  and  Drug  Abuse  (wacada), 
attended  both  a  November  1991  meeting  to  plan  the  agenda  for  Alcohol 
Policy  Vni  and  the  conference  itself.  Dr.  Stoil  told  us  that  the  agenda 
discussed  at  the  November  meeting  included  a  speech  by  Representative 
Joseph  Kennedy  III,  a  sponsor  of  a  pending  alcohol  advertising  bUl. 

Participants  in  the  meeting  also  discussed  scheduling  the  best  time  for 
those  attending  the  conference  'to  meet  with  their  congressional 
representatives  and  for  a  Congressional  Reception  to  be  held  on  the  Hill." 
In  contejrt,  it  seems  clear  that  the  meetings  with  Members  were  in  order  to 
lobby  for  the  passage  of  the  advertising  bill 

Dr.  Stoil  said  that  at  the  planning  meeting,  no  one  questioned  the  need  to 
schedule  time  for  lobbying  during  the  conference.  He  remembered  that 
Robert  Denniston,  Director  of  osap's  Division  of  Communication 
Programs,  attended  the  planning  meeting  but  did  not  remember  whether 
Mr.  Denniston  was  present  for  the  entire  session. 

Consistent  with  the  discussion  described  by  Dr.  Stoil,  the  organizers 
provided  time  on  the  Alcohol  Policy  VUI  agenda  for  participants  to  meet 
with  Membere  of  Congress.  The  conference  program  for  March  26  read  as 
follows: 

"3:00  P.M.  Recess  (to  enable  participants  to  meet  with  congressional  represenUtives  on 
Capitol  Hill,  faciliuted  by  Center  for  Science  in  the  Public  Interest,  National  Council  on 
Alcoholism  and  Drug  Dependence  and  others) 

•6:00  -  7:00  p.m.  Congressional  Reception" 

Dr.  Stoil  attended  the  conference.  He  said  that  speakers  urged  members  of 
the  audience  to  contact  Members  of  Congress  in  support  of  the  pending 
alcohol  advertising  legislation.  This  is  confirmed  by  excerpts  from  an 


GACVBRO-SS-IOO  Alleged  Ixibbytng  Activitle* 


302 


Appendix  I 

Allef  ed  "GraM  KeoU"  LobbTlaf  hr  Dm 

Olllcc  for  8iib«taiiec  Abase  frevcatioa 


unofficial  transcript  of  the  proceedings.  We  provided  osap  officials  with 
copies  of  the  transcript,  and  they  did  not  question  its  accuracy. 

OSAP  officials  told  us  that  the  agenda  item  at  Alcohol  Policy  vm  for 
meeting  with  congressional  representatives  was  scheduled  'without 
knowledge  of,  acquiescence  in,  or  ^proval  by  osap,*  that  osap  was  not 
represented  on  the  agenda  development  committee,  and  that  no  one  from 
OSAP  was  involved  in  planning  the  agenda  or  developing  the  conference. 

We  have  confirmed  the  substance  of  osap's  statements.  Mr.  Denniston,  the 
OSAP  official  identified  by  Dr.  Stoil  as  having  been  at  the  meeting  at  which 
the  conference  agenda  was  planned,  said  that  he  was  there  only  for  a  few 
minutes,  in  order  to  coordinate  logistics  between  naphp's  Alcohol  Policy 
vm  conference  and  the  Healthy  People/Healthy  Environments  conference 
that  is  discussed  in  the  next  section  and  that  was  scheduled  to  take  place 
during  the  same  period,  also  in  Washington.  His  account  is  consistent  with 
that  of  Dr.  Stoil,  who  acknowledged  that  Mr.  Denniston  may  not  have  been 
present  throughout  the  meeting. 

Mr.  Denniston  also  said  that  he  was  not  on  the  planning  committee  for 
Alcohol  Policy  vm  and  had  no  knowledge  of  the  planned  agenda  item  for 
those  attending  the  conference  to  meet  with  Members  of  Congress. 
Although  the  Acting  Director  of  osap  made  brief  opening  remarks  at  the 
conference,  no  one  fh>m  osap  was  on  the  agenda  as  a  presenter  or  a 
moderator.  Neither  the  transcript  of  remarks  at  the  conference  nor  Dr. 
StoO  attributed  any  of  the  statements  at  the  conference  urging  lobbying  to 
osap  officials. 

While  OSAP  officials  and  employees  did  not  encourage  or  participate  in  it, 
HAPHP's  planning  for  and  coiiducting  of  grass  roots  lobbying  at  this 
cor^ference  violated  the  antMobbying  restiictian.  Grantees  have  an 
independent  obligation  uitder  the  law  to  avoid  use  of  grant  funds  for  grass 
roots  lobbying.  The  apprt^>riation  act  restriction  (section  S09(b)) 
expressly  applies  to  the  use  by  grantees  of  funds  derived  from 
appropriations  to  pay  the  salary  or  ejqpenses  of  any  grant  or  contract 
recipient . . .  related  to  any  activity  designed  to  influence  legislation  or 
appropriations  pending  before  the  Congress.** 

We  recognize  that  the  osap  grant  covered  approximately  two^hirds  of  the 
conference  cost  and  that  the  rest  <tf  the  ftuKUng  presumably  came  <tom 
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nonfederal  sources.  However,  grass  roots  lobbying  was  an  inextricable 
part  of  the  planning  process  for  the  conference  and  of  the  events  that  took 
place.  We  believe  that  it  would  be  strained  and  artificial  to  suggest  that  the 
prohibited  activities  were  solely  attributable  to  nonfederal  funds. 

Grantees  are  liable  for  funds  not  spent  in  accordance  with  law  or  grant 
requirements,  osap  should  recover  federal  funds  used  by  the  grantee  for 
expenses  of  grass  roots  lobbying  in  connection  with  the  Alcohol  Policy 
Vin  conference. 

Also,  OSAP  should  institute  controls  to  avoid  funding  activities  of  which 
grass  roots  lobbying  is  an  element  OSAp's  funding  agreements  with 
grantees  should  require  that  grants  not  be  used  for  activities  that  involve 
grass  roots  lobbying,  or  to  pay  the  salary  or  expenses  of  grantees' 
employees  or  agents  while  they  engage  in  such  activities,  (osap  currently 
requires  grantees  to  certify  that  they  have  not  used  appropriated  funds  to 
engage  in  'lobbying,*  but,  as  used  in  the  certification,  that  term  does  not 
include  grass  roots  lobbying.) 


Violations  of  Lobbying 
Restrictions  Occurred  at 
Healthy  People/Healthy 
Environments  Conference 


The  Healthy  People/Healthy  Environments  conference  was  held  in 
Washington,  D.C.  on  March  23-25, 1992.  The  conference  was  convened  by 
the  Secretary  of  Health  and  Human  Services  and  was  called  "the 
Secretary's  National  Conference  on  Alcohol-Related  Irjuries,"  although 
four  other  departments  (Education,  Housing  and  Urban  Development, 
Labor,  and  Transportation)  were  also  identified  as  sponsors,  hhs  funds 
were  used  to  pay  for  the  conference.  (A  nuyor  portion  of  the  funding  was 
fix>m  the  appropriation  for  the  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  the  parent  agency  of  osap.)  The  conference  was  attended 
by  people  representing  federal  and  state  governments  as  well  as  the 
private  sector,  osap  personnel  participated  in  the  conference  in  several 
capacities:  they  served  on  steering  committees  and  spoke  at  conference 
sessions. 


A  few  speakers  at  the  Healthy  People/Healthy  Environments  conference 
reportedly  engaged  in  grass  roots  lobbying— they  encouraged  participants 
to  lobby  Members  of  Ck>ngress  in  support  of  pending  legislatloa  Unlike 
the  grantee-organizers  of  Alcohol  Policy  VIII,  government  oQicials  in 
charge  of  planning  Healthy  People/Healthy  Environments  did  not 
authorize  or  encourage  this  actioa  The  speakers  who  engaged  in  grass 
roots  lobbying  were  not  government  employees,  and  we  found  no  reason 
to  believe  that  the  conference  sponsors  knew  in  advance  that  the  grass 
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roots  lobbying  would  occur.  Nevertheless,  appropriated  funds,  subject  to 
the  lobbying  restriction,  were  used  for  the  conference,  and  grass  roots 
lobbying  did  occur. 

We  recognize  that  hhs  and  osap  cannot  control  what  invited  speakers  at  a 
conference  may  choose  to  say.  However,  the  Healthy  People/Healthy 
Environments  conference  was  directly  sponsored  and  funded  by  the 
government  In  those  circumstances,  we  believe  it  is  reasonable  to  adopt 
some  controls  at  least  to  deter  the  use  of  the  conference  as  a  forum  for 
grass  roots  lobbying.  One  such  measure  would  be  to  provide  guidance  in 
advance  to  speakers,  explaining  that,  because  of  legal  restrictions  on 
federal  funds,  grass  roots  lobbyii^  is  inappropriate.' 


Items  in  Prevention 
Pipeline  Did  Not  Violate 
Lobbying  Restriction 


We  found  no  violation  of  the  lobbying  restriction  in  Prevention  Pipeline. 
The  primary  purpose  of  Prevention  Pipeline,  published  every  other  month 
by  OSAP  acting  in  its  clearinghouse  capacity,  is  to  stimulate  the  exchange  of 
infonnation  among  national,  state,  and  local  prevention  specialists.  It 
offers  discussions  of  new  prevention  materials,  research  findings,  funding 
opportunities,  conference  proceedings,  and  the  activities  of 
community-based  and  national  groups.  Infonnation  for  publication  is 
submitted  by  readers,  federal  government  agencies — ^particularly  those 
within  HHS — and  national,  state,  and  local  organizations  working  to 
prevent  alcohol  and  drug  abuse.* 

We  foimd,  In  our  review  of  all  issues  of  Prevention  Pipeline  over  a  2-year 
period,  several  items  that  discussed  pending  legislation  and  expressed  the 
views  of  organizations  on  that  legislation  but  made  no  appeal  to  members 
of  the  public  suggesting  that  they  contact  their  representatives  in  Congress 
to  support  or  oppose  the  pending  legislatioa  This  Idnd  of  discussion  is 
proper. 

One  item  called  to  our  attention  by  requesters,  'Get  Into  the  Advertising 
Act,*  in  the  September/October  1990Rpeline,  raised  a  question  about 

'OSAP  ciUTtnlly  rtquires  that  doeuincnU  for  (rant-cuppoctMl  conTerenccs  indude  t  disclaimer  to  the 
tffcct  that  fovenunent  suppGrt  doea  not  Imply  cndonement  of  Infonnation  pretenled  at  the 
conference.  However,  this  nqoirement  does  not  address  govemment^ponsored  conferences  like 
Healthy  People/Healthy  Environments.  In  any  event,  we  believe  that  •omethlni  more  than  a  dlsdalmer 
Is  wamnted  to  advise  participants  that  (rass  roots  lobbying  b  Inappropriate. 

Tor  example,  theWpellne  has  published  Infonnation  submitted  by  the  United  Wsy,  the 
Anheuser-Busch  CompanTes,  the  Departments  of  Africulture  and  Housing  snd  Urban  Development,  the 
National  Highway  Traffle  Safely  Administration,  the  Responsible  Beverage  Service  Council,  tha 
NaUonal  Coundl  on  Alcoholism  and  Drag  Dependence,  Mothen  Aplnat  Drunk  Drivers,  and  the  Center 

for  Science  and  the  Public  Interest,  among  a(hcf& 
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compliance  with  the  antl-Iobbying  restriction.  However,  we  found  that 
publication  of  the  item  did  not  violate  the  restriction. 

The  item  reported  that  the  National  Coalition  on  Alcohol  Advertising  and 
Family  Education — 

"which  has  b««n  strongly  endorsing  and  lobbying  for  legislation  requiring  warning  labels  on 
alcoholic  beverages,  has  now  developed  an  activist's  guide  for  communities  that  want  to 
help  spread  the  message.** 

The  item  went  on  to  say  that  the  activist's  guide  helps  people  "show  their 
support  in  various  ways,  including  writing  to  U.S.  Senators  to  urge 
support*  The  item  did  not  refer  to  any  specific  legislation  or  indicate  that 
any  was  then  pending,  nor  did  it  expressly  endoise  the  idea  of  vnitii^g  to 
Members  of  Congress  in  support  of  legislation. 

In  fact,  alcohol  labeling  legislation  was  pending  before  the  Congress  at 
that  time,  and  the  activist's  guide,  What  You  Can  Do  to  Support  Health  and 
Safety  Warning  Messages  in  Alcohol  Ads,  described  in  the  item  is  largely 
concerned  with  promoting  its  enactment.  Among  the  techniques  the  guide 
recommends  for  doing  so  is  that  people  "write  to  your  Senators  and 
Representative  to  urge  them  to  cosponsor"  one  of  the  pending  bills.'* 

OSAP  disseminates  material  from  diverse  sources  without  necessarily 
agreeing  with  the  policies  or  practices  of  all  those  sources,  osap  could  not 
perform  its  function  as  a  clearinghouse  if  it  published  only  ii\formation  it 
approves  of  or  that  is  consistent  with  its  policies.  In  recognition  of  this, 
Prevention  Pipeline  includes  the  following  disclaimer:  "Publication  of 
information  and  products  does  not  imply  endorsement  by  osap  or  the 
Federal  Government" 

However,  while  satisfying  its  clearinghouse  role,  osap  must  also  prevent 
use  of  appropriations  for  prohibited  practices  like  lobbying,  osap  cannot 
be  a  pure  conduit,  without  attention  to  the  content  of  what  it  publishes, 
because  the  Pipeline  is  financed  with  appropriated  funds.  In  order  to  avoid 
violation  of  the  anti-lobbying  restrictions,  osap  must  exercise  some  control 
over  the  content  of  the  Pipeline,  beyond  merely  publishing  a  disclaimer. 


■Vol  3,  no.  6,  p.  2). 

'^n\e  activist's  guide  Itself  does  not  violate  federal  restrictions  on  lobbying  because,  according  to 
osap,  no  federal  funds  or  personnel  were  involved  in  producing  or  di^minating  it 
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OSAP  acted  properly  in  publishing  the  item  describing  the  activist's  guide. 
The  Pipeline  item  did  not  identify  specific  legislation  or  directly  urge 
readers  to  take  any  action,  osap's  clearinghouse  function,  and  its 
responsibility  to  disseminate  information  about  techniques  for  controlling 
alcohol  abuse,  support  publication  of  Information  of  the  kind  represented 
by  the  activist's  guide.  Telling  the  public  that  a  private  group  is  urging  the 
enactment  of  labeling  legislation,  and  that  it  has  published  a  guide  for 
those  who  wish  to  help  in  that  effort.  Is  consistent  with  these  duties. 


Yet,  while  OSap  did  not  expend  appropriations  for  grass  roots  lobbying  in 
this  instance,  osap  should  have  been  more  sensitive  to  the  controversial 
aspect  of  this  item  while  compiling  material  for  inclusion  in  the  Pipeline. 
Readers  could  have  been  informed  of  the  existence  of  the  activist's  guide 
without  explicit  reference  to  the  part  of  it  that  suggested  writing  to 
Senators  to  urge  support  for  a  bilL 


Activist's  Guide  Did  Not 
'iolate  Lobbying 
Restriction 


We  found  no  violation  of  the  law  by  osap  relatii\g  to  the  publication  titled 
Activist's  Guide:  1990  National  Alcohol  &  Other  Drug-Related  Birth 
Defects  Awareness  Week,  issued  jointly  by  the  National  Council  on 
Alcoholism  and  Drug  Dependence  (ncadd)  and  osap.  (This  is  not  the  same 
activist's  guide  discussed  in  the  previous  section  in  connection  with  the 
allegations  about  Prevention  Pipeline.) 

This  publication  (hereafter  referred  to  as  the  ncadd  Guide)  was  supported 
with  federal  funds.  Its  purpose  is  to  educate  the  public  on  how  to  draw 
attention  to  the  issue  of  alcohol  and  drug-related  biith  defects.  It  provides 
information  and  suggestions  for  building  coalitions,  obtaining  funding,  and 
using  the  media  effectively.  It  also  sets  forth  strategies  to  improve 
treatment  of  women  and  updates  the  status  of  state  and  local  initiatives 
affecting  pregnant  women. 

The  NCADD  Guide  contains  no  suggestion  that  members  of  the  public 
contact  legislators  concerning  pending  legislation,  nor  even  any  mention 
of  pending  legislation.  TTie  purpose  of  the  ncadd  Guide — promoting  public 
awareness  of  alcohol-related  birth  defects — is  consistent  with  osap's 
duties,  which  include  'develop[ing]  effective  drug  and  alcohol  abuse 
prevention  literature"  and  educating  the  public  concerning  'the  dangers  to 
health  resulting  firom  the  consumption  of  alcohol  and  drugs.*  [42  VS.C.  { 
290aa-6(b)  (1988).] 
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California  Case  Study  and 
Video  Did  Not  \aolate 
Restriction 


Neither  the  case  study  entitled  Taking  Initiative:  The  1990  Citizens' 
Movement  to  Raise  California  Alcohol  Excise  Taxes  to  Save  Lives  nor  its 
companion  video,  Dogs  of  Wan  Raising  Alcohol  Taxes  in  California. 
violated  the  anti-lobbying  restrictions. 

We  found  nothing  in  the  case  study  or  video,  both  prepared  by  the 
Advocacy  Institute,  and  funded  by  osap,  to  suggest  that  members  of  the 
public  contact  members  of  Congress  with  regard  to  any  pending  federal 
legislation.  Both  dealt  with  aspects  of  the  Proposition  lii  campaign  In 
California.  Proposition  134  was  a  state  initiative  to  raise  excise  taxes  on 
alcoholic  beverages  and  to  use  the  revenues  for  alcohol-related  programs. 
The  case  study  and  video  describe  the  process  of  getting  Proposition  134 
on  the  California  ballot,  the  opposition  from  the  alcohol  industry,  the 
media  campaign  for  passage,  and  the  political  battle  over  enactment 

The  case  study  and  video  do  not  constitute  grass  roots  lobbying.  They 
refer  to  legislation— Proposition  134  itself— but  only  at  the  state  level.  We 
have  held  that  restrictions  on  grass  roots  lobbying  like  the  one  under 
discussion  here  do  not  apply  to  activities  in  connection  with  state 
legislaUon.  (B-214455,  Oct  24, 1984;  B-193545,  Mar.  13, 1979;  B-193545, 
Jan.  29, 1979.) 


Allegations  About 
Attempts  to  Halt  GAO's 
Investigation  of  OSAP 
Were  Unfounded 


We  found  no  credible  basis  to  conclude  that  osap  or  any  other  federal 
agency  tried  to  halt  this  investigatioa  The  only  evidence  for  that  charge 
comes  from  an  anonymous  account  of  a  meeting  said  to  have  been  held  by 
OSAP.  The  source  of  the  allegation  would  not  talk  with  us.  We  found  that  a 
meeting  did  take  place  but  that  osap  was  not  involved,  and  the  allegations 
about  the  meeting  were  uniformly  contradicted  by  everyone  we  identified 
as  having  been  present 

Wine  Business  Insider,  an  industry  newsletter,  reported  in  July  1992  that 
soon  after  Members  of  Congress  asked  us  to  conduct  this  review,  osap 
officials  called  a  meeting  to  "launch  a  lobbying  effort  to  stop  the 
investigatioa""  Attributing  the  information  to  a  source  within  hhs,  the 
newsletter  reported  that  representatives  of  'advocacy 
groups" — specifically  the  Advocacy  Institute,  the  National  Coalition  to 
Prevent  Impaired  Driving  (ncpid),  and  the  Center  for  Science  in  the  Public 
Interest  (cspi) — were  at  the  meeting. 


"Vol.  2,  nos.  1 1  and  12  (July  31, 1992),  p.  1. 
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The  newsletter  reported  that  the  following  strategies  were  developed  at 
the  meeting:  (1)  OSAp  would  provide  the  advocacy  groups  with  names  and 
addresses  of  organizations  receiving  osap  funding;  (2)  the  groups  would 
alert  both  their  own  members  and  osap  grant  recipients  of  the  request  for 
the  GAG  investigation;  and  (3)  at  osap's  suggestion,  the  groups  would  draft 
letters  to  be  sent  by  group  members  and  others  to  Members  of  Congress, 
urging  that  the  Members  dissociate  themselves  from  the  request 

In  addition,  congressional  staff  provided  us  with  a  copy  of  a  June  1992 
publication  issued  by  ncpid,  one  of  the  organizations  alleged  to  have 
planned  the  campaign  with  osap  to  stop  this  investigation.  The  ncpid 
publication  describes  efforts  by  the  National  Beer  Wholesalers  Association 
to  initiate  a  gao  investigation  of  osap  and  contains  a  sample  letter  to 
Members  of  Congress  urging  that  they  vtithdraw  their  names  from  the 
request  to  gao,  and  a  list  of  all  Members  who  signed  the  request 

The  appropriations  act  lobbying  restriction  is  not  applicable  to  this 
situation.  It  applies  only  to  lobbying  with  respect  to  legislation  pending 
before  the  Congress,  not  to  efforts  directed  at  affecting  a  gao  investigation. 
No  such  lobbying  is  alleged  to  have  been  discussed  or  to  have  taken  place 
at  the  meeting. 

We  did  not  need  to  decide  the  related  question  of  whether  it  would  be  a 
misuse  of  appropriated  funds,  apart  from  the  lobbying  restriction,  for  a 
federal  agency  to  mount  a  campaign  to  thwart  a  congressionally  requested 
GAO  Investigation,  because  we  found  no  credible  evidence  that  osap  or  any 
other  agency  did  so.  (As  discussed  in  the  following  paragraph,  we  believe 
that  the  meeting  referred  to  in  the  newsletter  involved  not  osap  but  its 
parent  agency.) 

OSAP  categorically  denied  the  newsletter's  allegations,  stating  that  osap 
officials  did  not  attend  a  meeting  such  as  the  one  described  in  the 
newsletter  and  that  no  one  within  osap  instigated  or  participated  in  the 
drafting  of  letters  either  to  Members  of  Congress  or  to  gao.  osap  said  that 
lists  of  OSAP  grantees  are  public  Information,  routinely  given  out,  but  that  it 
did  not  provide  any  of  these  lists  in  order  to  derail  this  investigation  or  to 
start  a  letter  writing  campaign. 

OSAP  denied  any  prior  involvement  in  or  knowledge  of  the  activities  by 
NCPID  and  the  Advocacy  Institute  In  relation  to  this  investigation,  osap  said 
that  neither  ncpid  nor  the  Advocacy  Institute  had  ever  directly  received  an 
osap  grant  or  contract;  ncpid  received  small  amounts  of  funds  for  travel 
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expenses  to  federal  conferences  and  for  technical  assistance,  and  the 
Advocacy  Institute  received  osap  funds  as  a  subcontractor  on  a  few 
projects.'* 

We  asked  the  staff  of  the  Wine  Business  Insider  to  put  us  In  touch  with 
their  source  within  HHS.  A  spokesperson  for  the  newsletter  Informed  us 
that  they  had  urged,  and  would  continue  to  urge,  the  source  to  come 
forward  to  gag.  However,  the  source  has  not  done  so  and  none  of  the 
available  evidence  supports  the  allegations  in  the  newsletter  of  improper 
behavior  by  osap  personnel  or  any  other  government  ofQcials. 

We  asked  the  groups  Identified  in  Wine  Business  Insider  as  having  been 
represented  at  the  meeting  whether  they  knew  of  such  a  meeting.  They 
corroborated  osap's  statement  that  they  did  not  meet  with  osap,  but  they 
informed  us  of  a  meeting  they  had  attended  during  the  time  In  question 
with  Dr.  Elaine  Johnson,  the  Acting  Administrator  of  the  Alcohol,  Drug 
Abuse,  and  Mental  Health  Administration  (adamha),  then  the  parent 
organization  of  osap." 

It  seems  likely  that  the  meeting  with  adamha  is  the  one  referred  to  in  the 
newsletter.  Dr.  Johnson  held  the  meeting,  at  her  request,  with 
representatives  of  ncpid,  cspi,  ncadd,  and  the  Legal  Action  Center  on  May 
28, 1992,  shortly  after  Members  of  Congress  had  requested  this 
investigation,  and  this  investigation  was  discussed. 

Participants  in  the  meeting  uniformly  contradicted  the  newsletter's 
account  of  what  took  place.  We  interviewed  everyone  we  were  able  to 
identify  as  having  attended  the  May  28  meeting.  (We  found  no  indication 
that  anyone  from  osap  was  present)  All  said  that  the  purpose  was  to 
discuss  the  deteriorating  relationship  of  adamha  and  osap  with  the  alcohol 
industry.  Dr.  Johnson  was  concerned  about  the  alcohol  Industry's 
complaints  that  industry  representatives  were  being  excluded  from 
conferences  and  were  not  communicating  with  agency  officials.  The 
discussion  centered  around  ways  for  adamha  to  communicate  better  with 
the  industry,  so  that  adamha  could  more  effectively  cany  out  its  mission. 


"Congressional  staff  brought  to  our  attention  •  letter  from  NCPQ)  to  Samuel  K.  SIdrmer,  then 
Secretary  of  Transportation,  ur^ng  that  he  bar  the  aJcohoUc  beverage  conununlty  from  participation  in 
a  seat  belt  use  campaign,  and  a  letter  from  NCPID  urging  suppoit  of  a  pending  bill  to  control  alcohol 
advertising.  These  activities  by  NCPID  were  not  financed  by  appropriated  funds  and  therefore  do  not 
violate  the  appropriations  act  testrictioa 

"ADAMHA  was  reorganlied  and  renamed  the  Substance  Abuse  and  Mental  Health  Administration, 
effective  Oct  1, 1992.  |P.  L  102.321, 106  Stat  323  (1992).)  We  refer  to  it  in  thia  report  as  ADAMHA.  as  it 
was  known  during  the  period  covered. 
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All  the  participants  denied  that  the  puipose  or  sutiject  of  the  meeting  was 
to  launch  a  lobbying  effort  to  stop  this  investigation.  While  admitting  that 
the  GAO  investigation  was  discussed,  they  said  that  it  was  as  an  illustration 
of  the  deteriorated  relations  between  adamha  and  the  industry. 

Those  who  were  present  also  denied  that  anyone  provided  the  advocacy 
groups  with  names  and  addresses  of  organizations  receiving  osap  funding, 
or  that  Dr.  Johnson  suggested  that  the  advocacy  groups  draft  sample 
letters  to  be  sent  to  members  of  Congress  urging  that  members  remove 
their  names  from  the  request  The  advocacy  groups  acknowledged  that 
they  alerted  their  members  of  the  request  for  this  investigation.  NCno, 
without  using  grant  funds,  encouraged  its  members  to  write  to  their 
representatives  in  Congress  urging  that  they  stop  the  investigation. 
However,  the  groups  said  that  they  toolc  these  actions  on  their  own 
initiative,  and  we  found  no  evidence  to  contradict  that 
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DEPARTMENT  OF  HEALTH  lii  HUMAN  SERVICES  Office  of  th«  Secretatv 

Office  of  ih«  General  Counsel 
Rockville   MD    208S7 

September  23,  1993 


Barry  Bedriek,  Esq. 

Office  of  the  General  Counsel 

General  Accounting  Office 

Room  7904 -A 

411  G  Street,  N.W. 

Washington,  D.C.   20548 

Dear  Mr.  Bedriek: 

This  letter  responds  to  one  of  the  findings  in  the  May, 
1993,  General  Accounting  Office  (GAO)  Report  on  Alleged  Lobbying 
Activities  by  the  former  Office  of  Substance  Abuse  Prevention 
(OSAP)  within  the  Department  of  Health  and  Human  Services  and  to 
various  subsequent  discussions  between  our  offices. 

In  the  GAO  report,  one  of  the  findings  was  that  although 
OSAP  had  not  violated  the  anti-lobbying  restriction  in  connection 
with  the  Alcohol  Policy  VIII  Conference  on  March  25-27,  1992,  the 
National  Association  for  Public  Health  Policy  (NAPHP) ,  a 
recipient  of  an  OSAP  conference  grant,  had  violated  this 
restriction.   Your  report  concluded  that  "OSAP  should  recover 
federal  funds  used  by  the  grantee  for  expenses  of  grass  roots 
lobbying  in  connection  with  the  Alcohol  Policy  VIII  conference." 

Since  the  publication  of  your  repott,  NAPHP  has  challenged 
the  factual  underpinnings  of  your  findings  in  connection  with  the 
Alcohol  Policy  VIII  conference.   In  part,  NAPHP  claims  that 
Federal  funds  were  not,  in  fact,  used  for  lobbying  activities. 
Unfortunately,  we  do  not  have  the  resources,  either  personnel  or 
monetary,  to  resolve  this  factual  dispute.   Moreover,  in  our  best 
estimation,  either  none  of  or  a  negligible  portion  of  the  OSAP 
grant  went  toward  the  activity  identified  as  lobbying  in  your 
report. 

Accordingly,  we  do  not  believe  that  it  Is  necessary  to 
attempt  to  recover  any  Federal  funds  from  NAPHP,  as  recommended 
in  your  report.   Other  than  the  issue  raised  in  your  report, 
NAPHP 's  performance  under  the  conference  grant  was  more  than 
acceptable.  We  propose,  therefore,  to  take  no  recovery  action 
with  regard  to  NAPHP.   We  also  propose  to  inform  NAPHP  that  it 
remains  in  good  standing  with  this  Agency  and  that  its  ability  to 
respond  to  future  requests  for  proposals  and  applications 
generated  by  this  Agency  will  not  be  compromised.  Your  written 
concurrence  with  this  proposed  course  of  action  would  be  greatly 
appreciated. 

Appendix  C:  Exchange  of  Letters  between  HHS  and  GAO 
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If  you  have  any  quastlons  or  If  you  wish  to  discuss  this 
natter  further,  please  do  not  hesitate  to  contact  ne. 


Yours  sincerely, 

Annette  C.  Hamburger   O 
Attorney 


J.  Leone 
V,  Smith 
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GAO 


United  StatM 

Genenl  Aeeoontiotf  Offlce 

Wuhlncton,  D.C.  20S48 


Office  of  tlie  General  Connsel 


B-248812 


October  13,  1993 


Annette  C.  Hamburger,  Attorney 
Office  of  General  Counsel 
Department  of  Health  &  Kuman  Services 
Rockville,  Maryland  20857 

Dear  Ms.  Hamburger: 

In  our  report,  "Alleged  Lobbying  Activities  by  the  Office  of 
Substance  Abuse  Prevention"  (GAO/HRD-93-100) ,  we  found  that 
illegal  lobbying  had  occurred  during  a  conference  sponsored 
by  the  Office  (now  the  Center)  for  Substance  Abuse 
Prevention  (CSAP) .   We  recommended  that  whatever  funds  were 
determined  to  have  been  spent  for  that  purpose  be  recovered 
by  the  Department  of  Health  and  Human  Services  (HHS)  from 
the  National  Association  for  Public  Health  Policy  (NAPHP), 
the  grantee  that  had  organized  the  conference  using  CSAP 
funds . 

In  your  September  23  letter,  you  ask  that  we  concur  in  your 
proposal  that  the  Department  take  no  recovery  action  with 
regard  to  NAPHP.   You  explain  that  NAPHP  has  "challenged  the 
factual  underpinnings"  of  our  findings,  that  in  HHS'  best 
estimation  "either  none  of  or  a  negligible  portion"  of  the 
grant  was  used  for  the  activity  identified  as  lobbying,  and 
that  to  make  the  necessary  factual  determinations  would 
require  resources  that  the  Department  cannot  readily 
provide.   We  agree  that,  under  the  circumstances,  it  would 
in  all  likelihood  not  be  cost-effective  to  attempt  to  make 
such  factual  determinations  or  to  pursue  recovery. 

You  also  ask  for  our  concurrence  in  your  proposal  "to  inform 
NAPHP  that  it  remains  in  good  standing  with  [HHS]  and  that 
its  ability  to  respond  to  future  requests  for  proposals  and 
applications  generated  by  [HHS)  will  not  be  compromised." 
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You  explain  that,  apart  from  this  one  issue,  the  performance 
of  the  grantee  was  "more  than  acceptable."  Our  report  did 
not  intend  to  suggest  that  NAPHP  was  not  acting  in  good 
faith.   Consequently,  we  know  of  no  reason  why  NAPHP  should 
not  remain  in  good  standing,  or  why  it  should  not  be 
eligible  for  funding  in  future. 

Sincerely  yours. 


Barry  R.  Bedrick 
Associate  General  Counsel 
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Mr.  McIntosh.  I  think  the  case  history  that  you  presented  to  us 
is  very  teUing,  particularly  in  response  to  one  of  the  arguments 
that  opponents  of  our  legislation  have  argued,  that  Federal  law  al- 
ready prohibits  the  use  of  taxpayer  dollars  from  lobb3dng.  And  we 
have  seen  anecdote  sifter  anecdote  of  cases  where  that  current  pro- 
vision, known  as  the  Bjn-d  amendment,  is  not  working,  and  I  think 
you  have  given  us  probably  one  of  the  most  concrete  examples  to 
date,  complete  with  the  GAO  investigation  that  proves  that  tax- 
payer funds  were,  in  fact,  used.  And  it  is  quite  remarkable  to  me 
that  they  would  have  the  chutzpah  to  actually  take  time  out  in  one 
of  their  conferences  to  go  and  lobby  Congress  knowing  that  they 
were  funded  with  that  type  of  grant  money.  I  appreciate  that 
record  and  your  bringing  it  forward. 

What  I  wanted  to  explore  with  you  is  would  you  say  this  type 
of  response,  both  by  the  agency  of  benign  neglect  in  terms  of  mon- 
itoring its  grantees  and  by  the  grantees  in  flagrantly  ignoring  re- 
strictions and  going  ahead  and  lobbying  for  causes  they  think  are 
good  and,  therefore,  justify  violating  the  antilobbying  provisions,  is 
this  common  or  is  this  a  unique  occurrence? 

Mr.  Sarasin.  I  think  it's  very  common,  Mr.  Chairman.  In  this 
case,  I  wouldn't  be  as  charitable  to  say  that  with  CSAP,  it's  benign 
neglect.  It's  a  dedicated  poUcy.  They  have  an  agenda  and  the  agen- 
da is  in  working  in  cahoots  really  with  others  who  share  their  phi- 
losophy. The  agenda  is  to  do  in  the  licensed  beverage  industries 
and  to  create  all  kinds  of  restrictions. 

Congress  never  decided  that's  the  direction  they  should  go,  but 
that's  the  direction  they  are  going.  And  to  accomplish  that  they  rig 
conferences,  they  bring  in  their  own  people.  They  pay  for  the  trans- 
portation costs  and  everything  else  of  the  people  who  were  there 
to  testify.  They  exclude  any  representative  from  the  licensed  bev- 
erage industry.  They  are  prohibited  from  participating,  which  is  in 
violation  of  another  law,  the  Freedom  of  Access  Act,  and  they 
bhthely  go  on,  create  their  own  record  and  then  say  that  the  world 
wants  them  to  do  these  things. 

Well,  they  are  using  Federal  taxpayer  dollars  in  a  way  that's  to- 
tally unconscionable  and  it's  that  kind  of  thing  that  we  believe 
would  be  at  least  slowed  down  with  your  legislation. 

Mr.  McI^^^OSH.  Turning  to  the  question  that  Mr.  Tate  posed  in 
his  opening  statement,  do  your  members  feel  they  are  having  to 
compete  essentially  with  these  government-funded  groups  in  trying 
to  get  their  message  out? 

Mr.  Sarasin.  Oh,  of  course.  And  the  government  groups  and 
their  allies  are  saying,  well,  that's  OK,  because  somehow  the  pri- 
vate sector  is  doing  their  thing  and  the  licensed  beverage  industry, 
our  people,  are  advertising  their  products  and  competing  for  mar- 
ket share  and  doing  the  things  that  people  are  allowed  and  encour- 
aged to  do  in  a  free  enterprise  economy. 

That  bothers  the  government  regulators  and  their  allies  and  so 
they  feel  they  have  an  obUgation  to  spend  taxpayer  dollars  to 
counter  the  private  sector  efforts  and  have  no  qualms  about  doing 
that  and  some  of  the  things  are  really  atrocious.  But  they  continue 
to  spend  taxpayer  funds  and  we  believe  this  kind  of  legislation 
would  help  to  put  the  brakes  on  those  policies. 
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Mr.  McIntosh.  One  of  the  examples  that  we  saw  earlier  in  the 
first  hearing  was  the  case  of  the  National  Wildlife  Federation  that 
receives  Federal  money  and  as  part  of  its  charter  is  prohibited  from 
lobb)ring.  One  of  its  internal  memos  to  its  board  basically  revealed 
that  the  Secretary  of  Interior  had  pressured  them  nonetheless  to 
recruit  their  board  members  to  lobby  against  various  changes  in 
the  Endangered  Species  Act. 

Is  it  your  impression  that  the  offices  in  HHS  similarly  recruit 
these  outsiders  who  they  also  give  grant  money  to  in  order  to  pur- 
sue their  agenda? 

Mr.  Sarasin.  We  can  provide  for  the  record,  Mr.  Chairman,  chap- 
ter and  verse  where  that's  occurred  over  and  over  again. 

The  GAO  report,  which  I  believe  is — either  is  or  will  be  part  of 
the  record — indicates  a  couple  of  specific  examples  of  that  occurring 
and  a  couple  of  others  where  GAO  investigated  and  decided  they 
didn't  have  enough  information. 

For  example,  it  was  our  impression  based  on  fairly  reliable  infor- 
mation at  the  time  that  when  the  GAO  request  was  made,  that  sort 
of  made  the  people  over  at  OSAP  and  their  allies  go  a  little  bit  bal- 
listic. They  held  a  big  meeting  to  try  to  figure  out  how  to  stop  the 
investigation.  Well,  suddenly  no  one  could  document  the  meeting  or 
maybe  it  didn't  happen.  In  fact,  in  the  GAO  record  is  a  reference 
that,  well,  they  really  held  a  meeting  to  figure  out  how  to  get  the 
licensed  beverage  industry  more  involved  in  a  positive  way  in  the 
things  they  were  doing,  you  know.  Frankly,  if  I  believed  that,  I'd 
believe  in  the  tooth  fairy.  That  just  isn't  where  they^re  coming 
from, 

Mr.  McIntosh.  Let  me  ask  you,  calling  on  your  experience  when 
you  were  a  Member  here,  is  this  type  of  lobbying  a  relatively  new 
phenomenon?  Is  it  something  that's  grown  up  since  the  1970's  or 
was  it  something  that  was  present  then,  but  perhaps  not  talked 
about  as  much? 

Mr.  Sarasin.  I  think  it's  grown  dramatically  in  the  last  20  years. 
When  I  was  on  that  side  of  the  dais,  I — at  least  I  was  not  aware 
of  it  as  much  as  I  am  today  and  maybe  it's  simply  because  I  am 
now  running  a  trade  association  and  involved  on  a  daily  basis  with 
that  kind  of  activity  and  I  may  not  have  paid  enough  attention  to 
it  before. 

I  think  it's  grown.  I  think  it's  much  more  dramatic  than  it  used 
to  be.  The  stakes  are  certainly  larger.  The  dollars  are  greater  that 
are  being  spent  in  this  area  and  spent  against  the  interests  of 
other  Americans  who  are  trying  to  use  their  own  after-tax  dollars 
to  make  their  point  of  view  known. 

Another  example,  Mr.  Chairman,  which  I  think  is  atrocious  and 
was  also  in  the  GAO  report,  and  which  GAO  didn't  find  to  be  a 
problem  because  it  affected  State  legislation.  You  will  recall  a  ref- 
erendum in  California  a  few  years  ago  dealing  with  an  excise  tax 
increase  on  licensed  beverages.  There  were  pretty  good  arguments 
for  and  against  that  excise  tax  increase  in  that  referendiun.  The 
referendum  lost. 

HHS,  through  CSAP,  funded  a  video  on  how  not  to  let  that  hap- 
pen again,  called  the  Dogs  of  War,  and  it  was  just  the  big,  bad  alco- 
hol industry  got  involved  and  because  they  got  involved,  the  ref- 
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rendum  was  lost  and  we're  not  going  to  let  that  happen  again, 
^d  the  credit  line  says,  funded  with  a  grant  from  CSAP. 

Now,  it  seems  to  me  that  that  isn't  the  business  of  the  Federal 
Government,  getting  involved  in  this  kind  of  activity.  GAO  said, 
veil,  it  affected  State  legislation  so  it  didn't  bother  them.  Your  bill. 
At.  Chairman,  would  get  at  it  whether  it  is  State,  local,  or  Federal. 

Mr.  McIntosh.  That  is  right.  And  because  the  problem  occurs 
iverywhere. 

Let  me  tell  you,  when  I  go  home,  I  am  continually  barraged  by 
)eople  who  receive  Federal  money  lobbying  essentially  for  their 
)rograms  to  be  continued.  And  then  when  I  go  and  actively  seek 
►ut  just  the  average  person  on  the  street,  and  I  spend  a  lot  of  time 
'oing  into  lunchrooms  in  factories  and  asking  people,  "Any  message 
or  Washington?"  it  is  totally  different.  They  are  not  saying  spend 
nore  on  their  favorite  program.  In  fact,  usually  what  they  are  say- 
ng  to  me  is,  "Cut  our  taxes.  We  are  having  difficulty  making  ends 
neet.  My  wife  and  I  are  both  working  and  we  are  raising  kids." 

I  think  it's  our  responsibility  to  put  an  end  to  this  type  of  lobby- 
ng  at  least  when  it  is  taxpayer  subsidized,  and  people  have  a  free 
jpeech  right  to  advocate  their  positions,  including  coming  and  ask- 
ng  for  money  from  us,  but  I  don't  think  we  should  go  and  tax 
A^orking  men  and  women  to  help  subsidize  those  efforts. 

Mr.  Sarasin.  Well,  obviously  I  agree  with  you,  Mr.  Chairman. 
\nd  the  tax  code  supposedly  recognizes  that  and  Mr.  Peterson 
raised  the  issue  before:  Is  there  another  way  to  get  at  it?  The  tax 
status  of  the  National  Beer  Wholesalers  Association  is  a  501(c)(6). 
We  are  a  trade  association.  We  are  allowed  to  lobby.  Although  Con- 
trress  passed  a  law  that  our  members  are  not  allowed  to  deduct  any 
3f  the  dollars  used  for  lobbying,  and  we  have  to  account  veiy  strict- 
ly for  that  Every  dime  we  spend  on  their  behalf  for  lobbying  is 
something  that  comes  out  of  their  bottom  Une.  It's  dollars  between 
them  and  feeding  their  family.  ^^i,  wov  * 

Other  organizations,  charitable  orgamzations,  501(c)(3)  s  are  not 
supposed  to  lobby  at  all,  are  not  supposed  to  do  any  substantial 
lobbying  They  are  not  in  the  same  position  under  the  tax  laws  as 
my  association  is  and  yet  for  years  they  have  been  violating  the 
law  and  doing  a  fair  amount— more  than  a  fair  amount  of  lobbying, 
I  believe,  usually  to  try  to  get  more  money  out  of  the  Federal  Gov- 
ernment or  create  another  Government  program.  .  ,  ,   , 

The  problem  is  the  IRS  doesn't  enforce  the  laws  that  exist  today 
and  their  rule  of  thumb  used  to  be  that  anything  substantial  in  the 
IRS  vernacular  meant  about  5  percent  of  the  resources  being  dedi- 
cated to  lobbying.  J  T  4.U-  1  ^.i,-,^. 
So  I  don't  think  you  are  out  of  hne  at  all  here  and  I  think  that 
certainly  the  Congress  has  got  to  get  involved  in  trying  to  monitor 
this  stuff  because  you  have  agencies  that  are  going  ofl  with  their 
own  agenda.  They  don't  care  what  happens  to  the  Congress,  they 
figure  you're  temporary.  And  it's  time  to  reverse  that. 

Mr.  McIntosh.  We  are  going  to  change  things  during  our  tem- 
porary tenure  here.  j        « 
One  other  quick  question  for  you,  does  your  association  and  your 
members  engage  in  activities  that  are,  I  would  call,  charitable  m 

nature  but  essentially  public-service-type  warmngs  to  people  ot  the 

dangers  of  excessive  drinking? 
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Mr.  Sarasin.  We  do  a  lot  of  that,  not  only  National  Beer  Whole- 
salers Association  on  their  own,  but  in  cooperation  with  the  Beei 
Institute,  which  is  the  trade  association  of  brewers,  with  the  majoi 
breweries,  and  with  others  in  the  licensed  beverage  industry. 

There  are  a  lot  of  things  we  do.  We  support  a  group  called  the 
Licensed  Beverage  Information  Council  which  provides  grants  tc 
organizations  around  the  country  who  are  dealing  with  alcohol 
abuse  and  drunk  driving  and  underage  drinking.  We  have  commit- i 
ted  millions  of  dollars  as  an  industry  in  this  area.  ! 

If  you  believe  what  the  Federal  Government  says,  though,  you 
can't  listen  to  what  we  have  to  say.  We  are  the  bad  guys,  we  are 
the  enemy.  No  group  should  take  money  from  us  because  we  can't 
be  trusted.  They  lay  that  out  explicitly  that  we  are  the  bad  guys 
and  anything  that  discusses  moderation  or  responsible  use  of  li- 
censed beverages  is  prohibited. 

Mr.  MclNTOSH.  So  the  Government  agencies  are  teUing  chari- 
table groups  don't  accept  money  or  funding  from  you,  take  it  from 
us? 

Mr.  Sarasin.  Exactly. 

Mr.  MclNTOSH.  And  then  they  are  turning  aroimd  and  askina, 
them  to  be  part  of  their  lobbying  effort?  1 

Mr.  Sarasin.  Be  part  of  the  lobbying  effort  and  go  out  with  the 
agenda  they  have. 

The  problem,  Mr.  Chairman,  is  that  there  isn't  anyone  that  will 
defend  alcohol  abuse  or  drunk  driving  or  underage  drinking.  The 
problem  is  that  the  Government  is  concerned  about  drinking.  They 
don't  see  a  distinction  between  drinking  and  drugging.  They  don't 
see  a  distinction  between  ilHcit  drugs  and  the  moderate  and  re- 
sponsible use  of  licensed  beverages.  And  that's  what  they  broad- 
cast. And  that's  the  philosophy  they  are  trying  to  get  across. 

It's  not  that  we  couldn't — in  fact,  if  we  pooled  our  efforts,  we 
could  probably  accomplish  a  great  deal  more  than  we  are  accom- 
plishing today.  And  we  keep  offering  that  but  we're  looked  at  as 
the  enemy,  the  guys  in  the  black  hats  and  we  can't  be  trusted,  and 
they  tell  their  people  don't  take  our  money.  Don't  take  any  money 
from  the  licensed  beverage  industry.  Don't  support  a  designated 
driver  program,  for  example.  This  is  CSAFs  language.  Don't  sup- 
port a  designated  driver  because  somehow  it  impKes  that  it's  OK 
for  everybody  else  to  drink  too  much.  Well,  that's  not  the  impUca- 
tion  at  all.  So  rather  than  have  safe,  sober  drivers  on  the  highway, 
the  Federal  Government  would  just  as  soon  just  not  get  at  that  and 
that's  crazy.  That's  foolish.  But  they  do  it  all  the  time. 

Mr.  MclNTOSH.  It  is  not  the  first  and,  unfortunately,  probably 
won't  be  the  last  example  of  idiocy  in  the  Federal  Government. 

Mr.  Sarasin.  Well,  we — no  one  has  a  trademark  on  that  or  a  lock 
on  it.  But  it  is  really  out  of  hand  and  it  has  got  to  be  reined  in, 
and  I  think  this  bill  goes  a  long  way  toward  making  that  happen- 
ing. 

Mr.  MclNTOSH.  Again,  thank  you  for  coming.  Let  me  turn  now 
to  my  colleague,  Mr.  Peterson. 

Do  you  have  any  questions  of  Mr.  Sarasin? 

Mr.  Peterson.  Well,  I  don't  know  if  you  understood;  it  seemed 
hke  you  did,  a  little  bit  of  what  I  was  getting  at.  Does  your  group 
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have  any  problem  if  we  can  figure  out  some  less  bureaucratic  way 
and  more  certain  way  to  enforce  this? 

Mr.  Sarasin.  I  don't  think  there  is  a  less  bureaucratic  way  and 
I'm  not  convinced  this  is  a  bureaucratic  way.  For  example,  the  bill 
that  Congress  passed  last  year  on  den3dng  deductibility  for  lobby- 
ing is  a  heck  of  a  lot  more  bureaucratic  than  this  bill  will  be  in 
application. 

Mr.  Peterson.  I  don't  think  I  agree  with  you.  You  haven't  seen 
these  yellow  book  requirements  on  Federal  audits.  You  ought  to  go 
read  one  of  them  sometime.  I  am  sure  this  is  going  to  end  up  with 
a  yellow  book  requirement  that  is  going  to  be  unreal. 

Mr.  Sarasin.  But  we  are  all  subject  to  Federal  audits,  Congress- 
man, and  they  are  all  pretty  miserable  if  you  ever  have  to  go 
through  one. 

Mr.  Peterson.  Right. 

Mr.  Sarasin.  But  I  think  the  Congress  has  got  to  say  at  some 
point  to  these  agencies,  wait  a  minute,  we  set  the  policy  around 
here  and  we'll  decide  what  direction  the  politics  in  it  ought  to  take, 
not  the  agencies.  And  what  we  have  are  just  a  number  of  groups 
that  are  living  off  the  Federal  Government  to  a  large  extent  and 
that's  wrong. 

I  mean,  there  isn't  anything  in  this  bill  that  I  see  that  prohibits 
anyone  from  having  a  point  of  view  or  getting  others  to  go  along 
with  them  or  anything  else,  but  you  don't  have  to  take  Federal  dol- 
lars in  the  process  and  you  shouldn't  be  using  Federal  dollars  to 
espouse  a  political  philosophy. 

Mr.  Peterson.  I  don't  disagree  at  all  with  what  you  are  sa3dng. 
My  problem  is  this:  What  this  bill  is,  it  says  that  GAO  is  going  to 
put  these  audit  requirements  on  these  grants. 

Mr.  Sarasin.  I  think  it  says  they  are  subject  to  audit  from  time 
to  time,  and  it  doesn't  mean  that  everybody  gets  an  audit  all  the 
time  but  it's  hke  the  IRS  audit.  We  are  all — personally  we  are  all 
subject  to  an  audit,  it's  supposed  to  keep  us  honest. 

Mr.  Peterson.  When  you  say  this,  what  happens  is  the  GAO 
then  established  guidelines  and  then  the  individual  auditors,  pri- 
vate auditors  of  all  these  different  folks  have  to  follow  these  guide- 
lines. And  there's  going  to  be  a  separate  section  now  where  in  any 
audit  of  any  Federal  program,  you  are  going  to  have  a  separate  sec- 
tion as  to  whether  they  meet  these  political  advocacy  limits,  and 
there  is  going  to  have  to  be  an  opinion  on  that,  I  suppose,  and 
whatever  else  GAO  decides  to  come  up  with  in  conjunction  with  the 
auditing  entities  that  do  this  kind  of  work. 

I  am  just  telling  you  that  when  we  put  the  internal  control  re- 
quirements on  these  agencies,  I  mean,  what  developed  out  of  that 
was  this  huge  book  and  all  these  requirements  and  all  this  paper- 
work that  nobody  pays  any  attention  to.  You  can't  even  find  out 
whether  people  meet  their  internal  control  requirements  or  not  be- 
cause most  of  these  agencies  do  not  have  them  accumulated  any- 
place where  anybody  can  find  them.  They  are  certainly  not  put  to- 
gether in  a  way  you  can  access  them  in  a  lot  of  cases. 

My  concern  is  we  are  going  to  go  through  all  this  commotion  and 
make  all  this  work  out  there  and  I  am  not  sure  we  are  going  to 
be  able  to  accomplish  all  that  much  in  the  end.  That  is  all  I  am 
saying. 
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It  just  seems  to  me  that  we  would  be  better  off  putting  this  in 
the  tax  area  where  they  are  more  used  to  doing  this  kind  of  stuff 
and  we  won't  have  to  get  into  all  this  audit  stuff.  And  if  you  vie- 
late,  they  are  going  to  yank  your  (c)(3)  or  (c)(4)  or  whatever  it  is. 
I  don't  think  we  are  going  to  accompHsh  what  we  want  and  I 
think  I  want  to  accomphsh  what  you  want  to  accomplish.  My  only 
concern  is  in  my  past  experience  in  dealing  with  this  in  the  real 
world,  I  just  don't  think  that  this  is  going  to  end  up  accomplishing 
what  we  want. 

So  my  question— I  guess  my  question  just  was  this:  If  we  can 
come  up  with  another  way,  are  you  guys  willing  to  consider  that? 
You  are  not  hung  up  on  how  we  get  this  done  if  we  get  it  done 
right? 

Mr.  Sarasin.  Oh,  no.  We're  concerned  about— obviously,  Con- 
gressman, we  are  concerned  about  what  happens  and  the  way  it  is 
happening  and  the  fact  that  taxpayer  dollars  are  being  used  in 
ways  they  should  not  be  used.  The  manner  in  which  that  is  done, 
we  certainly  would— are  not  locked  in  stone,  but  we  feel  this  pro- 
posal is  much  better  than  anything  else  that's  been  suggested  and 
the  alternative  is  business  as  usual  and  that's  not  acceptable. 

Mr.  Peterson.  No,  I  am  not  saying  business  as  usual  and  I 
haven't  had  time— and  it  is  my  own  fault  I  didn't  get  working  on 
this  earher.  I  think  we  can  come  up  with  some  different  ways  to 
do  that  that  are  going  to  accomphsh  more  and  have  less  of  an  ob- 
trusive behavior  in  the  way  it  operates.  Thank  you. 
Mr.  MclNTOSH.  Thank  you,  Mr.  Peterson.  I  appreciate  it. 
Let  me,  if  I  could  pause  for  a  second,  Mr.  Istook  is  one  of  the  co- 
sponsors  of  the  bill,  he  wanted  to  participate  particularly  for  the 
second  panel  on  constitutional  issues. 

Is  there  unanimous  consent  that  he  could  join  us  for  the  remain- 
der of  this  hearing? 
Mr.  Peterson.  Fine  with  me. 

Mr.  MclNTOSH.  Seeing  no  objection.  Welcome,  Mr.  Istook 
Mr.  Istook.  Thank  you.  I  have  to  leave  in  a  bit. 
Mr.  MclNTOSH.  Mr.  Gutknecht. 
Mr.  Gutknecht.  Thank  you,  Mr.  Chairman. 
I  want  to  pursue  a  couple  of  points  that  were  raised  and  I  want 
to  really  get  back  to  this,  the  IRS  issue,  but  first  of  all,  I  was  in- 
trigued and  I  only  caught  the  last  part.  You  were  discussing  one 
of  these  seminars  where  they  actually  talked  about  defacing  out- 
door advertising. 

Could  you  tell  us  a  little  more  about  that?  Do  you  have  any  docu- 
mentation about  that?  That  was  fascinating. 

Mr.  Sarasin.  We  have  and  can  provide  the  CJovemment's  own 
documents.  CSAP  puts  out  a  book  called  Prevention  Pipehne, 
which  is  designed  to  be  an  aid  to  the  practitioners  in  the  field,  the 
people  who  are  out  working  for  various  drug  and  alcohol  groups 
around  the  country.  It  has  a  bias,  however,  that's  pretty  much  an 
antialcohol  bias  from  our  perspective.  I  mean,  again,  we  are  not  in 
favor  of  alcohol  abuse  but  we  certainly  are  not  opposed  to  alcohol 
use  and  moderate  and  responsible  drinking  but  the  Federal  Gov- 
ernment, or  at  least,  HHS  is.  And  their  bias  is  displayed  in  that 
document. 
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'  GAO  looked  at  that  and  that's  in  the  GAO  report,  because  a  cou- 
le  of  years  ago  we  complained  about  the  bias  in  that  document  as 
^ell  and  they  said,  well,  it's  really  not  the  official  position  of  the 
'ederal  Government  or  Health  and  Human  Services  or  CSAP  and 
hey  kind  of  have  a  disclaimer  in  the  front  of  it  that  says,  this  is 
lot  to  be  used  or  interpreted  as  official  policy.  However,  you  never 
ee  anything  that's  provided  by  the  licensed  beverage  industry  in 
here.  There's  a  bias  in  it. 

One  of  the  groups  they  talk  about  with  great  praise  is  a  group 
ailed  Artfux,  a-r-t-f-u-x,  Artfux.  Artfux  is  designed  to  deface  bill- 
loards  and  vandalize  billboards  and  take  off  licensed  beverage  ad- 
ertising  and,  I  assume,  tobacco  advertising  and  so  forth  and  the 
ittitude  is,  well,  you  have  to  break  a  few  eggs  in  order  to  succeed. 
?his  is  sort  of  the  philosophy  or  the  language 

Mr.  GUTKNECHT.  That  was  Karl  Marx. 

Mr.  Sarasin.  Well,  it  doesn't  surprise  me.  ^ 

;  Break  a  few  eggs  and  it's  OK— the  message  conveyed  is  it's  OK 
iind,  gee,  isn't  this  wonderful.  And  they  talk— I  can  recall  another 
line.  This  is  again  an  official  Government  publication,  another  inci- 
ilent  where  a  school  teacher  was  saying  that  she's  taking  a  lead 
rom  this  group  that's  defacing  billboards,  and  she's  getting  her 
dds  to  bring  in  magazines  and  deface  the  advertisements  that  are 
n  the  magazines  to  change  the  advertisement  if  it's  a  beer  ad  or 
something  like  that,  because  those,  of  course,  are  bad.  And  again 
t's  talked  about  with  great  favor,  isn't  this  a  wonderful  program, 
f  you  want  some  more  information  here  is  where  you  get  it. 

These  are  our  dollars  being  used  for  this  purpose  and  it's  wrong. 
[t's  just  plain  wrong.  There's  something  wrong  with  that  picture. 
I  Mr.  GUTKNECHT.  Mr.  Chairman,  I  appreciate  the  testimony  and 
lopefully  we  are  going  to  succeed  this  afternoon  on  the  House  floor 
3f,  at  least,  getting  the  ball  rolHng  on  this  side. 

I  do  concur,  at  least  in  part,  with  my  colleague.  Representative 
Peterson  from  Minnesota.  I  do  hope  that  we  will  not  preclude 
pursing  this  thing  through  the  IRS.  As  a  matter  of  fact,  I  would 
suggest  perhaps  that  this  subcommittee  under  the  direction  of  Rep- 
resentative Mcintosh,  send  a  letter  to  the  IRS,  because  if  the  IRS 
has  time  now,  at  least  it  has  been  pubhshed,  that  they  intend  to 
do  this  random  audit  of  all  taxpayers  and  if  they  have  enough  time 
and  staff  to  go  after  otherwise  law-abiding  citizens,  I  would  hope 
that  they  would  pursue  the  law,  at  least,  as  aggressively  as  it  re- 
lates to  the  nonprofit  organizations  and  their  use  of  what  may  be 
taxpayers  dollars  and  enforcing  the  IRS  statutes  as  they  are  today. 
So  I  would  suggest  perhaps  we,  at  least,  pursue  that.  I  dont 
think  they  are  mutually  exclusive.  I  think  we  can  pursue  this  legis- 
lation as  it  is  and  I  am  going  to  support  it.  But  I  think  we  also 
should  perhaps  send  a  message  to  the  IRS  that  we  think,  consider- 
ing all  the  other  things  that  they  have  in  mmd  in  terms  of  audits, 
that  perhaps  they  need  to  be  more  aggressive  in  pursuing  the  laws 
that  exist  right  now  for  the  use  of  funds  by  these  501(c)(3)  s  and 

(c)(4)'s  and  so  forth.  ,,.,,,.  J.^.^^  4.  4.u  \/f 

I  appreciate  your  testimony  and  I  will  discuss  this  later  with  Mr. 

Mcintosh  and  his  staff.  Thank  you.  ^.  t      n  1     1   r  ^  * 

Mr.  MclNTOSH.  Thank  you,  Mr.  Gutknecht.  I  will  look  forward  to 
sitting  down  with  you  on  that. 
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Mrs.  Meek,  do  you  have  any  questions  for  our  first  witness? 

Mrs.  Meek.  Mr.  Chairman,  I  don't  have  any  particular  questions. 
I  would  just  like  to  reiterate  my  concerns  from  our  first  hearing  so 
our  panelists  can  hear  them. 

I  just  feel  that  we  do  have  regulations  and  we  have  guidelines 
and  we  have  statutes  which  govern  this  now.  And  I  feel  that  if  the 
abuses  are  that  strong,  that  we  should  double  the  enforcement  to 
try  the  persons  or  groups  that  are  making  these  abuses. 

I  just  find  it  difficult  to  put  something  in  the  statute  which  is  al- 
ready there.  It  is  already  covered.  It  just  needs  enforcement,  which 
leads  me  to  something  which  I  mentioned  the  very  first  day.  What 
is  going  to  be  the  fiscal  impact  of  all  of  this?  This  is  going  to  cost 
money.  You  are  going  to  need  people  to  keep  these  accounts.  You 
are  going  to  need  people  for  the  enforcement.  No  one  yet  has  said 
to  me  the  amount  of  money  that  this  is  going  to  cost  the  Grovem- 
ment.  I  can  understand  that  in  the  end  you  are  trying  to  save 
money,  but  you  are  going  to  spend  an  enormous  amount  trying  to 
follow  these  guidelines. 

All  right.  You  have  no  penalties,  as  I  have  read  it,  for  the  in- 
fringement. Perhaps  someone  will  explain  that  to  me  before  this  is 
over.  What  are  the  penalties,  fiscal  as  well  as  otherwise,  for  this 
infringement?  Personally,  I  do  not  think  we  need  fiirther  legislation 
in  this  regard. 

Thank  you,  Mr.  Chairman. 

Mr.  Sarasin.  May  I  comment  on  that  Congresswoman? 

Mrs.  Meek.  Yes. 

Mr.  Sarasin.  Thank  you. 

Yes,  it  would  be  wonderful  if  current  laws  were  enforced,  but 
they  don't  go  far  enough.  As  I  pointed  out,  there  is  the  current  law 
the  prohibition  that  says  the  grantee's  recipients  of  Federal  dollars 
may  not  lobby  the  Congress.  It  doesn't  say  anything  about  lobbying 
State  and  local  government. 

And  so  you  have  a  situation  that  at  least  we're  famiHar  with  and 
bothered  by  where  HHS  has  decided  that  by  the  year  2000,  30 
States  should  raise  the  excise  tax  on  beer.  That's  a  policy  they  have 
estabhshed.  It's  called  Healthy  People  2000.  They  have  amended  it 
recently  and  one  of  their  goals  is  that  30  States  will  raise  the  ex- 
cise tax  on  beer.  And  they  are  paying  people  to  go  out  and  make 
that  happen. 

Well,  what  business  is  it  of  the  Federal  Government  to  tell  the 
States  how  to  run  their  tax  situation;  and  I  submit  to  you  none, 
and  so  you've  got  Federal  dollars  being  expended  to  raise  taxes  on 
somebody  else. 

Now,  because  we're  the  great  beneficiary  of  this  increased  tax, 
we  certainly  don't  want  that  to  happen,  but  that's  their  stated  phi- 
losophy— I  mean,  their  stated  goal.  And  they  are  paying  groups  to 
go  make  that  happen.  And  that's  wrong,  there's  something  wrong 
with  that  picture  and  this  bill  gets  at  that  and  the  current  law  cur- 
rently does  not. 

So  I  think  there  is  a  need  for  a  change  in  the  law  and  the 
Mcintosh  proposal  goes  a  long  way  to  make  that  happen.  And  as 
I  read  it,  Mrs.  Meek,  there  are  some  penalties  stated  in  the  pro- 
posal especially  for  the  grantees  and  the  Government  people  who 
give  away  all  these  dollars  and  who  work  their — work  their  wiles 
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n  the  manner  in  which  it  has  been  done  in  the  past.  We're  talking 
ibout  $39  million,  apparently.  That's  a  lot  of  money. 

Mrs.  Meek.  If  I  may  go  back  a  little  bit  further,  Mr.  Chairman. 

Mr.  MclNTOSH.  Certainly. 

Mrs.  Meek.  What  is  the  use  then  of  going  back  5  years,  making 
it  retroactive  5  years? 

I've  read  the  constitutional  paper  that  the  majority  raised  but  is 
it  constitutional  in  your  mind  to  make  owners  of  farms,  or  what- 
2ver,  enter  this  and  have  small  businesses  choose  between  a  poHti- 
3al  advocacy  with  their  own  funds  this  year,  for  an  example. 

A  small  group,  one  of  the  ones  Usted  here,  may  use  their  own 
money  this  year  to  pay  for  their  political  advocacy  and  why  is  it 
fair  if  they  are  getting  a  Federal  grant  to  prohibit  them  from  get- 
ting a  Federal  grant  during  the  next  5  years?  They  use  their  own 
money 

Mr.  Sarasin.  It  doesn't  prohibit  them  from  getting  Federal 
grants.  It  prohibits  them  from  engaging  in  political  advocacy  if  they 
are  receiving  and  spending  a  substantial  amount  of  their  resources 
engaging  in  poHtical  advocacy  if  they  are  receiving  Federal  grants. 
The  5  years 

Mrs.  Meek.  Suppose  they  use  their  own  funds? 

Mr.  Sarasin.  Five  years  is  prospective.  It  doesn't  go  back  before 
1996,  as  I  recall  reading  the  statute,  and  I  would  assume  it's  to  av- 
erage it  out. 

Let  me  just  give  you  my  own  experience  or  our  own  experience 
in  the  Nationsd  Beer  Wholesalers  Association.  We're  a  lobbying 
group.  We're  a  trade  association.  Our  lobbying  expenses  vary  from 
year  to  year. 

It  would  depend  on  what  happens.  You  know  we  react  a  lot  as 
a  trade  association  to  whatever  the  Congress  is  doing.  If  the  Con- 
gress isn't  doing  too  much,  from  our  view,  we  don't  have  to  spend 
too  much  to  do  the  research  and  put  the  resources  to  work.  But  if 
you  look  back  over  time  and  you'd  see  that  on  average  we  may 
spend  X  amount  of  dollars  over  the  years,  but  1  year  to  the  next, 
those  numbers  can  change,  so  I  assume  the  purpose  of  the  5  years 
is  really  to  work  out  an  average  to  determine  if  the  5  percent  has 
been  violated. 

Mr.  MclNTOSH.  If  the  gentlelady  would  yield? 

Mrs.  Meek.  I  just  want  to  quote  something  from  the  amendment, 
if  I  may? 

Mr.  MclNTOSH.  Certainly. 

Mrs.  Meek  To  further— give  further  credence  to  my  question. 

On  page  76,  line  12,  and  I  read:  No  grant  appHcant  may  receive 
any  grant  if  its  expenditures  for  poUtical  advocacy  for  any  one  of 
the  previous  5  Federal  fiscal  years  exceeds  its  prohibited  poUtical 
advocacy  threshold,  but  no  Federal  fiscal  year  before  1996  shall  be 
considered.  And  that  shows  you  they  do  have  that  1-year  gap  there. 
For  purposes  of  this  title,  the  prohibited  political  advocacy 
threshold  for  a  given  fiscal  year— and  then  they  go  ahead  to  talk 
about  the  formula. 

But  I  want  to  go  back  to  ask  you  the  same  question:  Is  it  con- 
stitutional to  make  the  owners  of  these  farms  and  small  businesses 
choose  between  political  advocacy  with  their  own  funds  this  year 
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and  getting  a  Federal  grant  during  the  next  5  years?  Is  it  constitu- 
tional? 

Mr.  Sarasin.  Well,  I  don't — Congresswoman,  I  don't  hold  my- 
self— I'm  an  attorney  but  I  don't  hold  myself  out  as  a  constitutional 
authority,  nor  would  my  constitutional  professors  who  have  helped 
me  out  that  way. 

I  think  it  is.  I  think  when  you  look  at  other  laws  the  Congress 
has  enacted — for  example,  we  objected  to  the  changing  of  the  drink- 
ing age  from  18  to  21.  A  lawsuit  was  brought.  The  courts  said — 
the  Supreme  Court  eventually  said,  and  obviously  I'm  paraphras- 
ing, that  Congress  could  do  that.  And  one  of  the  arguments  before 
the  Supreme  Court,  was  the  Constitution  gives  the  authority  to  set 
those  ages  to  the  States. 

The  21st  amendment,  which  repealed  prohibition,  gave  the  au- 
thority to  deal  with  the  sale  and  transportation  of  beverage  alcohol 
to  the  States  pretty  clearly.  But  the  Supreme  Court  said  the  Con- 
gress can  do  what  it  did,  which  was  to  withhold  highway  funds  un- 
less the  States  had  a  21-year-old  drinking  age.  That's  what  they 
did.  They  didn't  say  the  age  was  going  to  be  changed.  They  just 
said  if  you  don't  change  it,  Mr.  State  or  Mrs.  State,  you're  not  going 
to  get  highway  funds. 

And  I  don't  see  anything  differently  here.  It's  whether  or  not  you 
are — no  one  is  entitled  to  Federal  grants,  so  any  kind  of  a  prohibi- 
tion or  string  could  be  put  on  them. 

Mrs.  Meek.  One  last  question.  Then  would  you  hold  that  same 
kind  of  prohibition  up  against  the  people  who  sell  weapons? 

Mr.  Sarasin.  Would  I?  I'm  not  sure  I  follow 

Mrs.  Meek.  Large  corporations.  Would  you  advocate  the  same 
rule  of  thumb  which  you  just  finished  describing,  would  you  hold 
the  people  who  make  weapons  to  the  same  measure? 

Mr.  Sarasin.  You're  saying  should  the  people  who  make  weapons 
be  denied  Federal  grants  if  they  spend  more  than  5  percent  of  their 
money  lobbying? 

Mrs.  Meek.  Yes. 

Mr.  Sarasin.  I  think  this  bill  specifically  exempts  defense  con- 
tractors and 

Mrs.  Meek.  And  that  was  my  reason  for  asking  you.  It's  in  the 
bill.  I  want  to  know  what  you  think. 

Mr.  Sarasin.  I  think  the  issue  is — with  all  due  respect,  I  think 
the  issue  is  quite  different.  And  again,  I  hadn't  thought  about  it 
very  much.  I'm  not  sure  I'd  be  prepared  to  offer  much  in  the  way 
of  a  solution. 

Mr.  McIntosh.  If  the  gentlelady  would  yield? 

Let  me  clarify  one  thing  about  the  bill  on  that  point.  It  exempts 
Federal  contracts  so  that  somebody  who  provides  a  service  of  value 
to  the  United  States,  but  if  that  same  entity,  say  Lockheed  that  de- 
livers airplanes,  also  receives  a  grant,  they  would  not  be  exempt 
just  because  they  are  a  contractor.  So  if  they  are  a  grantee  while 
they  have  other  activities,  they  would  be  covered  by  this. 

And  part  of  the  reason  for  distinguishing  between  contracts  and 
grants  is  that  contracts  do  have  an  extensive  reporting  requirement 
and  are  prohibited  from  using  the  Federal  funds  for  lobbying.  I 
wanted  to  just  clarify  that  distinction  in  the  bill. 

Any  more  questions? 
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Mrs.  Meek. 

Mrs.  Meek.  How  you  can  distinguish  that  the  way  they  lobby  us 
with  all  these  big  planes  and  all  of  these  C-17's  and  all  the  things 
they  lobby  us  with.  I  am  wondering  if  that  is  going  to  be  now  pro- 
hibited. 

Mr.  McIntosh.  If  they  also  receive  a  grant  for  research  purposes, 
they  would  be  covered  by  this.  If  they  don't,  they  wouldn't.  My  an- 
swer is  we  are  biting  off  part  of  the  world  of  lobb)dng,  we  are  not 
covering  it  all,  I  will  admit  that,  and  do  what  you  can  do,  and  if 
there  is  a  demonstration  that  there  is  a  problem  in  other  areas, 
then  we  can  look  at  that. 

That  is  my  personal  view  on  it. 

Mrs.  Meek,  did  you  have  any  other  questions? 

Mrs.  Meek.  No.  Thank  you. 

Mr.  McIntosh.  Mr.  Istook,  do  you  have  any  questions  for  this 
panel  or  would  you  like  to  make  a  statement  at  this  point? 

Mr.  Istook.  Mr.  Chairman,  I  don't  have  questions  for  the  gen- 
tleman, except  that  I  do  want  to  express  my  appreciation  for  the 
efforts  of  his  organization.  I  think  it  is  especially  commendable 
when  groups  that  could  be  out  there  applying  for  Federal  grants, 
that  certainly  could  find  a  way  to  participate  in  all  the  largesse 
that  is  flowing  out  of  the  Government,  instead  take  a  principled 
stand  and  recognize  that  taxpayers'  money  should  not  be  used  to 
fund  advocacy. 

So  I  certainly  want  to  commend  the  gentleman  and  all  of  those 
who  have  been  working  with  him  in  his  organization  for  their  in- 
terest in  this  issue  and  their  advice  and  assistance. 

I  thank  the  gentleman. 

Mr.  Sarasin.  Thank  you,  Mr.  Istook. 

Mr.  McIntosh.  TharJt  you,  Mr.  Istook. 

Thank  you  very  much,  Mr.  Sarasin.  I  appreciate  you  coming 
today  and  participating  in  this.  I  think  the  information  you  brought 
forward  will  be  very  valuable  and  yet  agEiin  showing  an  example 
of  how  the  agencies  are  misusing  their  grant  processes  to  engage 
in  lobbying  activities  and  how  the  outside  organizations  become 
part  of  that. 

Mr.  Sarasin.  Thank  you,  Mr.  Chairman. 

Mr.  McIntosh.  Let's  tirni  now  to  our  second  panel  on  constitu- 
tional issues.  And  as  the  panel  is  coming  forward,  I  wanted  to  read 
for  my  colleagues  the  statement  that  the  CUnton  administration 
has  issued  on  this  bill  related  to  this  particular  provision,  and  it 
is  part  of  a  longer  letter  that  was  sent  up  to  Congress  in  which  the 
President  indicated  that  the  bill  as  written  would  be  something 
that  he  would  veto. 

And  I  will  paraphrase  from  it  and  submit  for  the  record  the  en- 
tire statement,  because  I  think  it  is  important  to  know  what  the 
administration  says. 

Bottom  line,  the  President  is  urging  that  the  House  delete  this 
provision  and  it  says  that  he  has  concerns  that  it  is  a  broad  attack 
upon  the  exercise  of  fundamental  rights  protected  by  the  first 
amendment. 

Congress  may  under  some  circumstances  restrict  the  use  to 
which  Federal  moneys  are  put.  However,  insofar  as  this  provision 
forecloses  the  exercise  of  protected  rights  with  other  than  Federal 
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funds,  it  would  be  deemed  a  penalty  for  that  exercise  and  thus 
would  be  unconstitutional.  It  would  limit  the  ability  of  organiza- 
tions to  participate  in  administrative  or  judicial  proceedings  and 
appearances  before  State  and  local  entities.  In  addition,  it  is  now 
widely  agreed  that  much  is  to  be  gained  when  private  organiza- 
tions and  charities  work  in  partnership  with  the  Government  to 
implement  social  policies. 

One  of  the  reasons  I  wanted  to  read  it  is  I  would  be  interested 
in  the  panelists'  response  to  the  administration's  view  on  the  con- 
stitutional issue. 

Our  panel  today  has  three  witnesses  in  it.  The  first  is  the  Honor- 
able Timothy  Flanigan,  former  Assistant  Attorney  Greneral,  Office 
of  Legal  Counsel  at  the  U.S.  Department  of  Justice.  He  is  currently 
of  counsel  with  Jones,  Day,  Reavis  &  Pogue.  I  know  Mr.  Flanigan 
from  his  work  at  the  Office  of  Legal  Counsel  and  his  responsibil- 
ities there  included  advising  the  President  on  constitutionsd  issues. 

Thank  you  for  coming  and  joining  us  today,  Mr.  Flanigan. 

I'm  sorry,  I  need  to  swear  in  the  whole  panel  again.  The  staff  is 
reminding  me. 

[Witnesses  sworn.] 

Mr.  McIntosh.  Let  the  record  show  that  each  of  the  witnesses 
answered  in  the  affirmative. 

Mr.  Flanigan,  please  proceed. 

STATEMENTS  OF  TIMOTHY  FLANIGAN,  FORMER  ASSISTANT 
ATTORNEY  GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DE- 
PARTMENT OF  JUSTICE,  CURRENTLY  COUNSEL  WITH 
JONES,  DAY,  REAVIS  &  POGUE;  JOHN  HARRISON,  PROFES- 
SOR, UNIVERSITY  OF  VIRGINIA  SCHOOL  OF  LAW;  AND  DAVID 
COLE,  PROFESSOR,  GEORGETOWN  UNIVERSITY  LAW  CEN- 
TER 

Mr.  Flanigan.  Mr.  Chairman,  that's  a  sobering  exercise  to  en- 
gage in,  particularly  with  respect  to  constitutional  law.  I  hope  that 
we  will  be  able  to  find  some  truth  here  today. 

I'm  reminded  of  the  story  concerning  the  man  who  was  sailing 
over  the  countryside  in  a  hot  air  balloon  and  found  himself  quite 
lost  and  shouted  down  to  a  fellow  in  the  field  below  and  asked  him: 
Where  am  I?  And  the  fellow  in  the  field  said:  You're  in  a  balloon. 
From  which  the  fellow  in  the  balloon  discerned  that  the  man  on  the 
ground  was  a  lawyer  because  his  statement  was  perfectly  accurate 
and  totally  useless.  I  hope  that  what  we  can  do  here  today  is  a  lit- 
tle bit  more  useful. 

To  set  the  stage,  let  me  just  remind  the  committee  that  when 
we're  talking  about  constitutional  limitations  on  the  authority  of 
Congress  to  act,  we're  talking  about  the  abiUty  of  Congress  to  ad- 
dress a  problem.  To  the  extent  that  common  sense  tells  us  that  this 
problem  exists,  the  constitutional  arguments,  if  they  are  given 
their  full  flower,  respond  that  Congress  is  unable  to  address  the 
problem  before  it.  I  don't  believe  that's  the  case,  as  my  written  tes- 
timony indicates. 

I'm  going  to  now  proceed  to  summarize  that  testimony. 

The  fundamental  premise  with  which  we  deal  is  that  the  Federal 
Government  has  no  legal  obligation  to  fund  or  otherwise  subsidize 
fundamental  rights  guaranteed  by  the  U.S.  Constitution.  This  point 
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has  been  underscored  by  the  Supreme  Court  repeatedly.  There  are 
limits,  of  course.  The  principal  limit  is  that  Congress  may  not  use 
its  power  to  fund  some  activities  and  not  to  fund  others  as  a  means 
of  invidiously  discriminating  against  points  of  view. 

As  Congressman  Istook  has  explained,  the  proposal  before  the 
committee  is  merely  intended  to  curb  the  practice  of  receipts  of 
Federal  grants,  whatever  their  viewpoint,  from  using  Federal  funds 
to  finance  lobbying  and  other  forms  of  political  advocacy. 

The  bill  also,  I  think,  has  another  commendable  feature  and  that 
is  it  recognizes  the  fundamental  fiuigibihty  of  cash.  Anyone  who 
deals  in  financial  matters  will  tell  you  that  cash  matters  are  sort 
of  like  a  thing  you  push  down  on  one  side  and  something  raises  up 
on  the  other.  If  you  only  Umit  the  use  of  Federal  funds  to — for  a 
specific  purpose  where  a  particular  grantee  might  have  both,  the 
grantee  is  then  free  to  use  a  greater  portion  of  its  private  funds  for 
that  purpose. 

Now,  critics  of  the  proposal  have  argued  that  the  Constitution 
forbids  any  Federal  restriction  on  grantees'  use  of  funds  from  pri- 
vate, nongovernmental  sources  for  political  advocacy.  I  submit  that 
that  proposition  is  demonstrably  false.  Indeed,  the  Supreme  Court 
expressly  rejected  it  in  its  most  recent  decision  the  area  of  Rust  v. 
Sullivan. 

I  would  like  to  take  a  moment  and  read  for  the  committee  a  little 
of  the  language  from  the  Rust  decision.  This  is  Chief  Justice 
Rehnquist  writing  for  the  court. 

He  said:  "Petitioners" — in  this  case,  which  involved,  of  course, 
title  X  abortion  funding — "Petitioners  also  contend  that  the  regula- 
tions violate  the  first  amendment  by  penalizing  speech  funded  with 
non-title  X  money.  They  argue  that  since  title  X  requires  that  the 
grant  recipients  contribute  to  the  financing  of  title  X  projects 
through  the  use  of  matching  funds  and  grant-related  income,  the 
regulation's  restrictions  on  abortion  counseling  and  advocacy  penal- 
ize privately  funded  speech.  We  find  this  argument  flawed  for  sev- 
eral reasons." 

And  I  will  just  allude  to  the  first.  The  court  said,  "The  recipient 
is  in  no  way  compelled  to  operate  a  title  X  project.  To  avoid  the 
force  of  the  regulations,  it  can  simply  decline  the  subsidy." 

I  think  that's  the  essence  of  what  we  are  talking  about  here.  The 
grant  recipient  in  each  case  is  free  of  course  simply  not  to  be  a 
grant  recipient.  Rust  is  not  the  only  authority  that  is  on  point  here. 
The  court's  decisions  prior  to  Rust  affirmed  that  principle  in  a  vari- 
ety of  contexts. 

For  example,  as  the  members  well  know,  receipt  of  Federal  elec- 
tion funds  requires  that  candidates  abide  by  limitations  on  the 
spending  of  their  own  funds.  In  upholding  that  restriction  in  Buck- 
ley V.  Valeo,  the  Supreme  Court  noted  again  candidates  could  sim- 
ply forgo  funding. 

As  an  aside,  I  would  just  like  to  note  that  the  Congressional  Re- 
search Service  report  on  this  issue,  which  I  had  a  chance  to  read 
in  the  last  day,  purports  to  rely  substantially  on  Buckley  but  it 
inexpUcably  ignores  that  language  from  Buckley.  Instead,  the  CRS 
report  analogizes  the  bill  to  another  restriction  invaUdated  in  Buck- 
ley that  appUed  to  all  private  actors  regardless  of  their  receipt  of 
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Federal  funds.  And  clearly,  those  portions  of  Buckley  are  not  perti- 
nent to  this  analysis. 

My  copanehst,  Professor  Cole,  in  his  second  letter  to  this  commit- 
tee, I  believe  retreated  from  his  initial  position  and  acknowledged 
that  the  Congress  can,  under  Rust,  impose  some  restrictions  on  the 
use  of  funds  from  Federal — non-Federal  sources.  He  paints  that 
power,  however,  as  a  narrow  one  that  extends  only  to  non-Federal 
funds  used  in  the  same  Government  program. 

Let  me  just  say — I  notice  I've  got  a  light  burning  here — that  I 
don't  think  that's  a  fair  reading  of  Rust.  I  don't  thiii  it  gives  fiill 
effect  to  the  language  that  I  quoted  earlier. 

And  let  me  just  say  in  closing  that  the  common  thread  among 
the  Supreme  Court  decisions  that  I  believe  are  relevant  to  this  leg- 
islation is  that  Congress  can  impose  restrictions  that  might  other- 
wise run  afoul  of  the  first  amendment,  provided  that  it  creates  an 
escape  hatch  of  some  sort,  provided  that  it  creates  an  opportunity 
for  the  entity  subject  to  the  restrictions  to  engage  in  the  political 
advocacy  in  some  other  way. 

And  here  my  reading  of  this  legislation  is  that  grant  recipients 
are  permitted  to  use  affiliates  and  of  course  they  are  permitted  to 
use  a  portion  of  their  own  funds  to  engage  in  political  advocacy. 

Thank  you. 

Mr.  GUTKNECHT  [presiding].  Thank  you,  Mr.  Flanigan. 

[The  prepared  statement  of  Mr.  Flanigan  follows:] 
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Mr.  Chairman  and  members  of  the  committee: 

Thank  you  for  the  opportunity  to  testify  today  on  tha 
constitutionality  of  a  legislative  proposal  to  limit  federal 
funding  of  political  advocacy.   In  my  view,  the  proposed 
legislation's  limitations  on  grantees'  political  advocacy  would 
pass  muster  under  the  First  Amendment. 

It  is  well  settled  that  the  Federal  government  has  no  legal 
obligation  to  fund  or  otherwise  subsidize  fundamental  rights 
guaranteed  by  the  U.S.  Constitution.   The  Supreme  Court  has 
underscored  this  point  time  and  again. ^ 

Of  course,  it  is  equally  well  established  that  Congress  may 
not  discriminate  invidiously  against  disfavored  points  of  view.^ 
The  Istook-Mclntosh-Ehrllch  proposal  would  not,  however, 
discriminate  against  any  particular  group  or  viewpoint.   As 
Congressman  Istook  has  explained,  the  proposal  Is  merely  Intended 
to  curb  the  practice  of  recipients  of  Federal  grants,  whatever 


^  Sfifi  Regan  v.  Taxation  With  Representation.  461  U.S.  S40, 
549  (1983)  ("a  legislature's  decision  not  to  subsidize  the 
exercise  of  a  fundamental  right  does  not  infringe  the  right"); 
Harris  v.  McRae.  448  U.S.  297,  317,  n.  19  ("A  refusal  to  fund 
protected  activity,  without  more  cannot  be  equated  with  the 
imposition  of  a  'penalty'  on  that  activity"). 

*  gee  Regan.  461  U.S.  at  548  (the  government  may  not 
"discriminate  invidiously  in  its  subsidies  in  such  a  way  as  to 
'ai[m]  at  the  suppression  of  dangerous  ideas'")  (quoting 
Cammarano  v.  United  States.  358  U.S.  498  (1959)). 
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their  viewpoint,  from  using  Federal  funds  to  finance  lobbying  and 
other  forms  of  political  advocacy. 

The  bill  also  recognizes  the  fungibility  of  cash.   It 
reflects  the  judgment  that  a  mere  prohibition  on  the  use  of 
grants  would  be  easily  circumvented  by  advocacy  groups,  who 
could,  with  federal  grants  in  hand,  devote  a  greater  proportion 
of  their  private  funds  to  political  advocacy. 

Critics  of  the  proposal  have  argued  that  the  Constitution 
forbids  any  federal  restriction  on  grantees'  use  of  funds  from 
private,  non-governmental  sources  for  political  advocacy.   That 
proposition  is  demonstrably  false.   Indeed,  the  Supreme  Court 
expressly  rejected  it  in  the  most  recent  decision  in  this  area. 
Rust  v.  Sullivan.^ 

Rust  upheld  the  constitutionality  of  HHS  regulations  that 
prohibited  Title  X  projects  from  engaging  in  family  planning 
activities.   Although  much  of  the  debate  in  Bust  concerned 
restrictions  on  the  use  of  federal  funds,  the  B\?!gt  decision  is 
particularly  Important  here  because  the  Rust  Court  also  expr<89ly 
upheld  the  regulation's  application  to  nqn-fede.ral  tundg. 

The  HHS  regulations  at  issue  in  Rust  prohibited  the 
application  of  any  dollars  in  a  Title  X  project  —  whether  public 


*  111  S.Ct.  1759  (1991) 
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or  private  --  to  abortion  related  activities.   The  petitioners  in 
pust  made  the  same  argument  as  do  opponents  of  the  bill  here: 
i.e. .  that  the  regulations  violated  the  First  Amendment  by 
restricting  speech  funded  with  non-Title  X  roonies. 

The  pust  Court  expressly  rejected  that  argument  and  upheld 
the  application  of  the  regulations  to  non-federal  funds.   The 
Court  reasoned  that  "Title  X  subsidies  are  just  that, 
subsidies.  .  .  .  [T]o  avoid  the  force  of  the  regulations,  [the 
recipient  of  a  federal  subsidy]  can  simply  decline  the 
subsidy."*   In  reaching  this  unsurprising  conclusion,  the  Court 
emphasized  that  it  had  "never  held  that  the  Government  violates 
the  First  Amendment  simply  by  offering  that  choice."* 

Nor  is  Rust  the  only  authority  on  point.   The  Court's 
decisions  prior  to  pust;  affirmed  that  principle  in  a  variety  of 
contexts.   For  example,  as  the  Members  well  know,  receipt  of 
federal  election  funds  requires  that  candidates  abide  by 
limitations  on  spending  their  own  private  funds.   In  upholding 
that  restriction  in  Buckley  v.  Valeo.*  the  Supreme  Court  noted 
that  candidates  could  simply  forgo  federal  funding. 


Ill  S.  Ct.  at  1775,  n.  5. 


4 

»  Id. 

*  424  U.S.  1,  57,  n.  65  (1976) 

3 
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As  an  aside,  I  should  note  that  the  Congressional  Research 
Service  report  on  these  Issues,  which  purports  to  rely 
substantially  on  Buckley,  inexplicably  ignores  this  aspect  of  the 
case.   Instead,  CRS  analogizes  this  bill  to  other  restrictions, 
Invalidated  in  Buckley,  that  applied  to  all  private  actors, 
regardless  of  their  receipt  of  federal  funds.   Obviously,  such 
provisions  have  no  similarity  to  the  present  bill. 

In  his  second  letter,  Professor  Cole,  in  a  retreat  from  his 
initial  position,  acknowledged  that  Congress  can  under  pust 
impose  some  restrictions  on  the  use  of  funds  from  non-federal 
sources.   He  paints  that  power,  however,  as  a  narrow  one  that 
extends  only  to  non-federal  funds  used  in  the  same  government 
"program. " 

To  be  sure,  Rust  distinguished  the  HHS  regulations  from 
limitations  on  "the  recipient  of  the  subsidy  rather  than  on  a 
particular  program  or  service."  Id.  at  1774.  The  principles  and 
precedent  upon  which  f^ust  relied,  however,  are  not  so  easily 
limited  to  the  facts  of  that  case,   what  concerned  the  Court  were 
prohibitions  that  "effectively  prohibit[ed]  the  recipient  from 
engaging  in  the  protected  conduct  outside  the  scope  of  the 
federally  funded  program."  Ifeid-   A  significant  reason  the  Title 
X  regulations  survived  constitutional  scrutiny  was  that  they  did 
not  prohibit  all  abortion-related  speech.   As  the  Court  explained 
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"they  merely  require  that  the  grantee  keep  such  activities 
separate  and  distinct  from  Title  X  activities,"' 

Here  too,  the  Rust  decision  is  consistent  with  earlier 
precedent.   In  FCC  v.  League  of  Women  Voters.*  for  example,  the 
Court  addressed  a  section  of  the  Public  Broadcasting  Act  of  1967 
that  forbade  any  noncommercial  education  station  receiving 
Federal  grants  from  "engagting]  in  editorializing."  The  Court 
struck  down  the  law  as  violative  of  the  First  Amendment.   In  an 
aspect  of  the  case  ignored  by  critics  of  the  present  proposal, 
however.  Justice  Brennan,  writing  for  the  Court,  suggested  that 
the  statute  --  under  which  "a  noncommercial  educational  station 
that  receives  only  1  percent  of  its  overall  income  from  grants  is 
barred  absolutely  from  all  editorializing"'  —  would 
nevertheless  be  constitutional  if  it  allowed  the  stations  to 
establish  'affiliate'  organizations  which  could  editorialize  with 
nonfederal  funds. ^°  Justice  Brennan  gave  no  hint  that  in  such 
circumstances  the  federal  restrictions  still  could  be  applied 
only  to  federally  funded  "programs"  or  "projects."  Mot  even  such 
an  unswerving  supporter  of  a  broad  reading  of  the  First  Amendment 


'  Sea  Rust.  Ill  S.Ct  at  1774. 

*  468  U.S.  364  (1984) . 

*  468  U.S.  at  400. 

^^  lA'      Under  the  amendment  suggested  by  Justice  Brennan, 
the  statute's  flat  prohibition  on  editorializing  would  continue 
to  apply  to  private  as  well  as  public  funds  raised  by  the  station 
itself. 
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as  Justice  Brennan  was  willing  to  taXe  the  extreme  approach  urged 
by  critics  of  the  present  proposal. 

Similarly,  the  Court  in  Regan  v.  Taxation  With 
Representation . ^^  upheld  restrictions  on  lobbying  by  tax-exempt 
organizations  —  again  including  lobbying  with  private  funds  -- 
because  those  organizations  could  create  affiliates  to  engage  in 
lobbying.   Critics  of  the  proposal  to  limit  government  funding  of 
political  advocacy  suggest  that  Congress's  "intent"  in  enacting 
the  statute  at  issue  in  that  case  was  merely  to  restrict  the  use 
of  federal  funds.   The  statute,  however,  went  well  beyond  that. 
Indeed,  use  of  federal  funds  that  was  not  at  issue;  rather  the 
focus  was  on  use  of  private  tax-deductible  contributions. 

The  common  thread  among  these  Supreme  Court  decisions  is 
that  Congress  may  impose  restrictions  that  might  otherwise  run 
afoul  of  the  First  Amendment  provided  that  it  creates  appropriate 
safe  harbors  for  free  speech  activity.  Opponents  of  the  proposal 
to  limit  federal  funding  of  political  advocacy  flatly  deny  that 
Congress  has  the  power  to  restrict  the  use  of  wholly  private 
funds.   They  are  able  to  maintain  that  view  only  as  long  as  they 
ignore  the  Supreme  Court's  decisions  in  a  number  of  cases 
expressly  permitting  Congress  to  restrict  the  use  of  private 
funds  for  free  speech  activities  as  a  condition  to  receipt  of 


"  461  U.S.  540  (1983). 


336 


federal  subsidies,  ae  long  as  Congress  preserves  an  outlet  for 
protected  speech  activities. 

The  letook-McIntoeh-Ehrllch  proposal  is  framed  precisely  to 
fit  within  these  principles.  Under  the  proposal,  a  grantee  may 
use  a  reasonable  amount  of  private  funds  for  the  purpose  of 
political  advocacy.  Moreover,  the  grantee  is  not  prohibited  from 
creating  a  separate  affiliate  that  engages  in  such  advocacy.  The 
close  fit  between  the  reasonable  conditions  imposed  by  the  bill 
and  the  government's  interest  in  not  directly  or  indirectly 
subsidizing  political  advocacy  reinforces  the  bill's 
constitutionality.^^ 

For  these  reasons,  I  believe  that  the  Istook-Mclntosh- 
Ehrlich  proposal's  limitation  on  federal  grantees'  political 
advocacy  would  be  upheld  in  the  face  of  a  challenge  under  the 
First  Amendment. 


"  £f.  Dolan  V.  Citv  of  Tioard.  114  S.Ct.  2309,  2316-17 
(1994)  (doctrine  of  unconstitutional  conditions  requires 
"essential  nexus"  between  the  condition  and  the  state  interest) ; 
ynited  States  v.  national  Treasury  Employees  Union.  115  S.Ct. 
1003,  1016-17  (1995). 
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Mr.  GUTKNECHT.  I  think  we  will  go  ahead  to  Mr.  Cole. 

And  then  we  will  take  questions  of  the  whole  panel. 

Mr.  Cole.  Thank  you,  Mr.  Chairman. 

I  have  prepared  written  remarks  and  I'm  just  going  to  summa- 
rize them  here,  but  I'd  ask  that  my  written  remarks  be  made  part 
of  the  record. 

It's  important,  I  think,  to  focus  precisely  on  how  this  bill  works 
in  analyzing  its  constitutionality. 

Mr.  Flanigan  has  given  you  generalities,  but  I  think  it's  impor- 
tant to  look  at  the  concrete  specifics  and  particularly  with  respect 
to  Congressman  Peterson's  concerns  and  Congresswoman  Meek's 
concerns.  And  to  make  it  concrete,  I'd  like  to  use  as  an  example 
Greorgetown  University,  my  employer,  which  Uke  all  universities  in 
the  United  States  receives  some  Federal  grants,  a  small  amoiint  of 
Federal  grants. 

As  a  result  of  this  bill,  Greorgetown  would  be  restricted  in  how 
it  spends  its  private  moneys  wholly  unrelated  to  any  Federal  grant. 
Even  if  the  only  Federal  grant  that  Georgetown  received  was  a 
$10,000  research  grant  for  artificial  intelligence,  Georgetown  would 
be  restricted  by  this  bill  in  how  it  used  a  $3  million  gift  fi-om  the 
Catholic  Church  or  from  a  generous  alumnus. 

Georgetown  would  be  barred  from  using  any  more  than  5  percent 
of  those  private  funds  for  political  advocacy.  Even  if  Georgetown 
was  not  receiving  any  Federal  money  today  but  thought  that  it 
might  apply  some  time  in  the  next  5  years  for  a  Federal  grant,  it 
would  have  to  restrict  its  private  expenditures  on  political  advocacy 
today.  And  here  Congresswoman  Meek  was  exactly  correct  in  char- 
acterizing the  effect  of  the  language  which  she  quoted  and  Mr. 
Sarasin  was  wrong. 

It  restricts  the  private  expenditures  of  entities  that  are  receiving 
no  Federal  grants  whatsoever  but  who  might  think  they  might 
want  to  apply  for  a  Federal  grant  sometime  in  the  future. 

Third,  I  tlunk  this  is  in  some  ways  the  biggest  concern  for  some- 
one Hke  Congressman  Peterson,  Georgetown  would  be  required  to 
monitor  the  pohtical  activities  of  every  faculty  member,  staff  em- 
ployee, student,  contractor,  or  guest  speaker  at  Georgetown  be- 
cause the  bill  counts  as  Georgetown's  pohtical  advocacy  any  dis- 
bursement of  funds  to  any  individual  or  entity  who  spends  more 
than  15  percent  of  that  individual's  money  on  pohtical  advocacy. 
Georgetown  would  then  have  to  report  that  information  to  the  Gov- 
ernment. 

Now,  if  you  multiply  that  by  the  thousands  of  Federal  grantees 
and  the  millions  upon  miUions  of  U.S.  citizens  who  get  disburse- 
ments of  funds  in  one  way  or  another  from  institutions  that  get 
Federal  grants,  you've  instituted  the  most  massive  federally  man- 
dated monitoring  of  pohtical  activity  this  country  has  ever  known. 
From  Republicans  who  urge  that  government  should  get  off  the 
backs  of  the  people,  this  is  ironic.  I  think  it's  also  unconstitutional, 
as  I'll  suggest  in  a  moment. 

Now,  if  a  private  corporation  got  a  $10  million  contract  to  do  ar- 
tificial intelhgence  research,  it  would  be  subject  to  none  of  these  re- 
strictions that  Georgetown  is  covered  by.  Let  me  make  clear,  I'm 
not  testifying  on  behalf  of  Georgetown  here,  I'm  just  using  it  as  an 
example. 
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There  are  three  constitutional  problems  with  this  bill.  First,  it 
imposes  an  unconstitutional  condition  on  grantees  because  as  a 
condition  of  getting  a  Federal  grant  or  even  applying  for  a  Federal 
grant,  grantees  have  to  restrict  how  they  spend  their  own  money 
on  their  own  time  on  pohtical  speech. 

Second,  it  violates  the  equal  protection  clause  by  discriminating 
between  Government  contractors  and  Government  grantees,  re- 
stricting grantees'  freedom  to  speak,  but  not  contractors. 

And  third,  the  disclosure  requirements  and  monitoring  require- 
ments violate  the  first  amendment  right  to  speak  and  associate 
anonymously. 

I  will  address  these  briefly. 

As  to  unconstitutional  conditions,  the  basic  idea  here  was  set 
forth  in  Rust  v.  Sullivan.  The  Grovemment  can  generally  restrict 
the  use  of  its  own  funds  and  it  can  restrict  the  use  of  private  mon- 
eys in  a  project  funded  by  the  government,  but  it  cannot  restrict 
the  grant  recipient's  use  of  private  moneys  beyond  the  scope  of  the 
government  grant. 

So  what  the  Supreme  Court  said  in  the  Rust  v.  Sullivan  case, 
which  involved  title  X  family  planning  restrictions,  is  that  the  Gov- 
ernment was  perfectly  OK  in  restricting  Planned  Parenthood's  ad- 
vocacy of  abortion  within  a  federally  funded  title  X  family  planning 
program. 

But  it  could  not  condition  Planned  Parenthood's  receiving  that 
grant  on  Planned  Parenthood  restricting  its  abortion  advocacy  out- 
side of  the  title  X  family  planning  program. 

Unlike  the  title  X  restrictions,  this  bill  does  not  merely  limit  how 
Federal  grants  £ire  used  nor  how  moneys  are  used  in  federally 
funded  projects.  Rather,  it  imposes  a  restriction  on  the  grant  recipi- 
ent's use  of  private  moneys  on  their  own  time,  entirely  beyond  the 
scope  of  the  Government  grant.  That  is  exactly  what  the  Supreme 
Court  said  would  be  unconstitutional  in  Rust. 

Under  this  bill,  if  Planned  Parenthood  receives  a  Federal  grant 
for  its  title  X  family  planning  program,  assvuning  title  X  survives 
the  cuts,  it  would  be  barred  from  spending  more  than  5  percent  of 
its  wholly  private  money,  wholly  outside  of  the  title  X  program  on 
abortion-related  poUtical  advocacy. 

The  bill  also  violates  the  equal  protection  clause  by  treating 
grantees  and  Grovemment  contractors  differently.  Grantees  are 
radically  restricted  in  their  freedom  to  engage  in  political  advocacy 
with  their  own  money  and  on  their  own  time.  Federal  contractors 
are  free  to  do  so,  however. 

You  need  only  look  at  the  Washington  Post  over  the  past  2  weeks 
to  see  that  Federal  Government  contractors  engage  in  significant 
political  advocacy.  The  front  section  of  the  Post  has  been  filled  over 
the  past  few  weeks  with  ads  from  defense  contractors  hawking 
their  particular  military  weapon,  and  I  have  an  example  here. 

This  is  an  advertisement  which  ran  last  Wednesday  in  the  front 
section  of  the  Washington  Post  by  Northrop-Grumman  selhng  the 
B-2  bomber.  Yesterday  in  the  paper,  there  was  another  ad  selling 
the  B-2  bomber,  an  ad  for  McDonnell  Douglas  selling  the  F-18  and 
two  ads  from  General  Djoiamics  selling  the  Seawolf  submarine. 

I  am  not  sure  who  is  going  to  buy  this  B-2  bomber.  I  am  cer- 
tainly not.  The  only  people  who  are  going  to  buy  it  obviously  are 
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Members  of  Congress.  They  are  lobbying.  This  would  be  restricted 
pohtical  advocacy  if  it  was  engaged  in  by  a  grantee,  but  when  it 
is  engaged  in  by  a  defense  contractor,  it  is  permitted. 

I  notice  my  time  is  up,  so  I  will  just  briefly  talk  about  disclosure 
requirements.  As  I  have  noted,  the  bill  would  require  massive  mon- 
itoring of  U.S.  citizens'  political  advocacy,  would  require  that  that 
advocacy  then  be  reported  to  the  Grovemment  and  then  made  avail- 
able to  the  public. 

The  Supreme  Court  this  term  held  that  the  first  amendment  pro- 
tects the  right  to  engage  in  anonymous  politic  speech  in  the 
Mclntire  case. 

The  Supreme  Court  has  also  held  that  the  first  amendment  pro- 
tects the  right  to  engage  in  anonymous  political  association,  yet 
this  bill  would  require  all  grantees  to  disclose  their  political  advo- 
cacy and  to  disclose  their  political  associational  activities  even 
when  those  activities  are  engaged  in  totally  with  their  own  money 
and  on  their  own  time. 

Political  advocacy  is  not  a  dirty  word.  In  fact,  under  the  first 
amendment  it  receives  the  highest  protection  that  the  Constitution 
provides.  The  effect  of  this  bill  essentially  would  be  to  insulate  Gov- 
ernment officials  from  speech,  from  the  pubUc,  on  issues  that  they 
are  making  decisions  on.  The  first  amendment  is  designed  to  say 
that  that  is  precisely  when  policy  legislators  need  to  hear  from  the 
public. 

It  is  perfectly  legitimate  for  Congress  to  restrict  the  use  of  Fed- 
eral funds,  and  everjiihing  that  the  beer  wholesalers  complained 
about  is  already  illegal.  ^  you  have  to  do  is  enforce  the  law  as 
it  stands.  But  what  is  not  legitimate  to  do,  and  indeed  what  is  un- 
constitutional to  do,  is  to  use  the  fact  that  somebody  gets  a  $5,000 
grant  to  restrict  milhons  of  dollars  of  private  political  speech  and 
to  require  the  monitoring  of  millions  of  U.S.  citizens'  political  ac- 
tivities. 

Thank  you. 

[The  prepared  statement  of  Mr.  Cole  follows:] 
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I.  INTRODUCTION 

Mr.  Chairman,  thank  you  for  inviting  me  to  testify  on  the  constitutional  issues  raised 
by  the  proposal  to  "Stop  Taxpayer  Funded  Political  Advocacy"  (hereinafter  "Political  Advocacy 
bill"),  recently  approved  by  the  House  Appropriations  Committee.  I  am  a  professor  of 
constitutional  law  at  Georgetown  University  Law  Center.  I  have  written  on  the  subject  of 
conditioning  federal  funds  on  speech  restrictions.'  In  addition,  I  have  litigated  several  cases 
raising  these  issues.^  1  have  provided  legal  consultation  to  Independent  Sector  on  the 
constitutional  issues  raised  by  the  Political  Advocacy  bill. 

The  Political  Advocacy  bill  is  constitutionally  flawed  in  several  respects.  Its  most 
fundamental  flaw  is  that  it  restricts  the  rights  of  all  federal  grantees  to  use  their  own  money 
to  engage  in  core  First  Amendment  protected  activities,  including  public  debate  on  issues  of 
public  concern,  communication  with  elected  representatives,  and  litigation  against  the 
government.  This  condition  would  limit  the  political  freedoms  of  every  grantee,  from  a  local 
YMCA  that  gets  federal  support  for  a  child  care  program,  to  a  scientist  who  applies  for  NIH 
fimding  for  a  medical  trial,  to  a  university  professor  who  receives  a  fellowship  for  scholarly 


'  David  Cole,  Beyond  Unconstitutional  Conditions:  Charting  Spheres  of  Neutrality  in 
Government-Funded  Speech.  67  N.Y.U.  L.  Rev.  675  (1992). 

2  Bullfrog  Films  v.  Wick.  847  F.2d  502  (9th  Cir.  1980)  (holding  that  speech  conditions 
on  educational  certificates  for  documentary  films  violate  the  First  Amendment);  Massachusetts 
v.  Sullivan.  899  F.2d  53  (1st  Cir.  1990)  (holding  that  restrictions  on  Title  X  family  planning 
clinics  violate  the  First  Amendment),  vacated  in  light  of  Rust  v.  Sullivan.  500  U.S.  949  (1991); 
Gav  Men's  Health  Crisis  v.  Sullivan.  792  F.  Supp.  278  (S.D.N. Y.  1992)  (holding  diat  CDC 
restrictions  on  federally-funded  AIDS  education  violate  the  First  Amendment);  Finley  v. 
National  Endowment  for  the  Arts.  795  F.  Supp.  1457  (CD.  Cal.  1992)  (holding  that  NEA 
restrictions  on  arts  grants  violate  the  First  Amendment),  appeal  pending. 
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research,  to  a  Boys  and  Girls  Club  that  obtains  federal  sponsorship  for  a  drug  prevention 
program. 

There  is  nothing  wrong  with  providing  that  federal  grants  themselves  are  not  to  be  used 
for  political  advocacy.  The  government  is  generally  free  to  define  how  its  own  grant  money 
is  to  be  used.  But  there  is  already  an  existing  0MB  Circular,  A- 122,  that  expressly  forbids  the 
use  of  grant  monies  for  political  advocacy. 

This  bill  does  not  seek  simply  to  codify  0MB  Circular  A- 122,  but  to  expand  restrictions 
on  political  advocacy  to  an  unprecedented  extent.  It  does  not  seek  merely  to  limit  what  grant 
recipients  do  with  grant  money,  or  even  with  matching  funds  in  a  federally-funded  project. 
Rather,  it  seeks  to  have  the  government  control  what  grant  recipients  do  with  their  own  money, 
on  their  own  time,  outside  of  any  project  funded  with  federal  dollars.  As  such,  it  plainly 
violates  well-established  principles  of  constitutional  law. 

The  bill  has  three  fundamental  constitutional  problems.  First,  it  impermissibly 
conditions  eligibility  for  federal  grants  on  surrendering  the  right  to  engage  in  a  broad  range  of 
political  speech  on  one's  own  time  and  with  one's  own  resources.  Second,  it  imposes  these 
conditions  selectively  on  individuals  and  nonprofit  entities  that  obtain  federal  grants,  but 
permits  government  contractors,  who  receive  a  much  larger  amount  of  federal  money  annually, 
to  engage  freely  and  without  limitation  in  the  same  political  activities.  Third,  its  disclosure 
requirements,  which  would  require  millions  of  Americans  to  reveal  their  political  activities  to 
the  government  and/or  federal  grantees,  violate  the  First  Amendment  right  to  engage  in 
anonymous  political  speech  and  association. 
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I  will  address  these  problems  in  turn,  but  will  first  summarize  briefly  how  the  bill  would 


work. 


n.         WHAT  THE  POLITICAL  ADVOCACY  BILL  DOES 

As  noted  above,  under  current  law  federal  grantees  are  forbidden  from  using  federal 
grants  to  engage  in  lobbying.  Most  federal  grants  implicitly  forbid  such  activity:  for  example, 
an  NIH  grant  to  conduct  research  into  hearing  aids  could  not  be  used  for  political  advocacy, 
just  as  it  could  not  be  used  to  study  skin  cancer.  Grants  are  earmarked  for  particular  ends,  and 
must  be  used  for  those  ends.  Moreover,  as  noted  above,  an  0MB  Circular  expressly  bars  the 
use  of  grant  money  for  political  advocacy. 

One  provision  in  the  Political  Advocacy  bill,  §  1(a)(1),  would  essentially  codify  the 
existing  prohibition  on  using  grant  money  for  political  advocacy.  The  rest  of  the  bill,  however, 
is  designed  to  restrict  federal  grantees'  and  others'  use  of  their  own  non-federal  money  to 
engage  in  "political  advocacy."  Specifically,  recipients  of  federal  grants  are  barred  from 
spending  any  more  than  5  percent  of  their  own  non-federal  monies  on  "political  advocacy." 
§l(a)(3). 

The  bill  also  restricts  the  political  freedom  of  entities  not  receiving  grants.  Any  person 
or  organization  that  devotes  more  than  5  percent  of  his,  her,  or  its  own  private  expenditures 
to  political  advocacy  is  barred  from  applying  for  a  federal  grant  for  the  next  5  years.  §  1(a)(2). 
Thus,  anyone  who  thinks  they  may  apply  for  a  grant  sometime  in  the  next  five  years  must 
drastically  curtail  their  private  expenditures  on  political  speech  in  the  meantime. 
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In  addition,  federal  grantees  are  barred  from  purchasing  any  goods  or  services  from  any 
individual  or  entity  that  devotes  more  than  1 5  percent  of  its  wholly  private  expenditures  to 
political  advocacy.  §  1(a)(4).  And  any.  disbursement  of  fiinds  —  including  private  funds  ~  by 
a  grantee  or  a  grant  applicant  to  persons  or  organizations  that  devote  more  than  15  percent  of 
their  expenditures  to  political  advocacy  is  itself  defmed  as  "political  advocacy."  §  1(c)(1)(D). 
Thus,  the  Political  Advocacy  bill  reaches  out  to  restrict  not  only  the  private  expenditures  of  all 
grantees  and  would-be  grantees,  but  also  anyone  who  does  business  with  a  grantee. 

The  bill  defmes  "political  advocacy"  extremely  broadly.  It  includes  what  is  commonly 
understood  to  constitute  lobbying  and  political  contributions,  but  it  also  includes  speech  to  the 
public  on  issues  pending  before  a  legislature  or  agency,  and  litigation  against  the  government 
where  the  entity  is  not  a  defendant,  or  is  not  challenging  a  government  decision  "directed 
specifically  at  the  powers,  rights,  or  duties  of  that  grantee  or  grant  applicant."    §l(a)(l),(2). 

This  definition  is  broader  than  any  current  definition  of  lobbying.  First,  it  is  broader 
because  current  definitions  do  not  restrict  privately  fiinded  activities  at  all,  but  only  limit 
federally-funded  activities.  Second,  the  definition  extends  beyond  current  definitions  by 
including  attempts  to  influence  administrative  agency  action,  such  as  rulemaking;  attempts  to 
influnce  state  and  local  laws;  public  interest  litigation;  and  any  disbursement  of  funds  to 
someone  who  engages  in  more  than  15%  political  advocacy. 

The  bill  imposes  new  reporting  requirements.  Every  federal  grantee  that  engages  in  any 
political  advocacy  would  have  to  describe  that  advocacy  to  the  government,  and  that 
information  would  then  be  made  available  to  the  public.   §2.   In  addition,  in  order  to  comply 
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with  the  law  federal  grantees  would  be  required  to  monitor  the  private  political  advocacy  of 
every  employee  and  every  person  or  entity  to  whom  they  disburse  funds. 

Finally,  the  bill  is  selective  in  its  imposition  of  these  unprecedented  restrictions.  The 
restrictions  apply  to  all  grant  recipients,  such  as  hospitals,  YMCA's,  teachers,  schools, 
scientists,  and  nonprofit  entities,  but  do  not  apply  to  government  contractors.    §  1(c)(4). 

III.       THE  BILL  IMPOSES  AN  UNCONSTITUTIONAL  CONDITION  ON  CITIZENS' 
EXERCISE  OF  SPEECH  RIGHTS  WITH  THEIR  OWN  RESOURCES 

The  Political  Advocacy  bill  amounts  to  a  classic  "unconstitutional  condition,"  because 
it  seeks  to  restrict  what  U.S.  citizens  can  do  with  their  own  money  on  their  own  time.  As 
noted  above,  it  restricts  the  political  freedoms  of  grant  recipients,  would-be  grant  recipients, 
and  those  who  do  business  with  grant  recipients.  All  of  these  restrictions  are  unconstitutional 
for  the  same  reason:  the  government  may  not  require  persons  to  forego  constitutional  freedoms 
to  qualify  for  a  federal  benefit.  The  Political  Advocacy  bill  impermissibly  requires  private 
citizens  to  restrict  their  private  expenditures  on  political  speech  in  order  to  qualify  for  federal 
grants,  or  even  to  do  business  with  a  federal  grantee. 

The  "unconstitutional  conditions"  doctrine  holds  that  government  may  not  condition 
access  to  a  government  benefit  on  the  surrender  of  a  constitutional  right.  The  Supreme  Court 
most  recently  addressed  this  doctrine  in  Rust  v.  Sullivan.  Ill  S.  Ct.  1759  (1991).  The  Court's 
analysis  in  Rust  makes  clear  beyond  a  doubt  that  the  Political  Advocacy  bill,  if  enacted,  would 
be  imconstitutional. 

In  Rust,  the  Court  upheld  a  regulation  barring  federally-funded  Title  X  family  planning 
projects  from  advocating  abortion  with  project  funds.    In  doing  so,  however,  it  expressly 
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distinguished  the  Title  X  regulation  from  laws  that  restrict  what  grant  recipients  can  say  or  do 
beyond  the  scope  of  a  federally-funded  project,  on  their  own  time  and  with  their  own 
resources.  The  former  restriction,  limited  to  a  federally  funded  project,  is  generally 
p)ermissible;  the  latter  restriction  is  unconstitutional. 

The  Rust  Court  explained  that  the  unconstitutional  conditions  doctrine  applies  where 
"the  government  has  placed  a  condition  on  the  recipient  of  the  subsidy  rather  than  on  a 
particular  program  or  service,  thus  effectively  prohibiting  the  recipient  from  engaging  in  the 
protected  conduct  outside  the  scope  of  the  federally  funded  program."  Ill  S.  Ct.  at  1774 
(original  emphasis).  By  contrast,  the  Court  found,  the  Title  X  regulations  "govern  the  scope 
of  the  Title  X  project's  activities,  and  leave  the  grantee  unfettered  in  its  other  activities."  Id. 
(emphasis  supplied). 

Thus,  Rust  teaches  that  while  government  may  generally  regulate  the  use  of  government 
funds,  it  may  not  regulate  what  a  recipient  of  such  funds  does  with  non-government  resources. 
In  FCC  V.  League  of  Women  Voters,  468  U.S.  364,  402  (1984),  for  example,  the  Court  struck 
down  a  law  requiring  that  public  television  stations  receiving  federal  funds  not  editorialize  with 
any  of  their  funds,  whether  federal  or  not.  See  also  Perrv  v.  Sindermann.  408  U.S.  593,  597-98 
(1972).  By  contrast,  the  Court  has  upheld  regulations  that  regulate  only  the  use  of  government 
funds.  Rust  V.  Sullivan,  supra;  Regan  v.  Taxation  With  Representation.  461  U.S.  540,  546 
(1983)  (no  infringement  on  First  Amendment  rights  where  Congress  "has  simply  chosen  not 
to  pay  for  [plaintiffs]  lobbying").^ 


^  This  Term,  the  Supreme  Court  limited  even  this  aspect  of  Rust  v.  Sullivan,  holding  that 
the  government  may  control  the  content  of  the  speech  it  directly  funds  only  where  the 
government  is  speaking,  or  is  hiring  others  to  express  a  governmental  message,  but  not  where 
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The  Political  Advocacy  bill  falls  squarely  on  the  unconstitutional  side  of  the  line  drawn 
in  Rust  V.  Sullivan.  The  bill's  restrictions  on  "political  advocacy"  do  not  merely  "govern  the 
scope  of  the  [federally-funded]  project's  activity,"  and  they  do  not  "leave  the  grantee  unfettered 
in  its  other  activities."  1 11  S.  Ct.  at  1774.  Rather  than  merely  restricting  the  federally  funded 
program,  they  place  "a  condition  on  the  recipient  of  the  subsidy."    Id. 

Indeed,  the  Political  Advocacy  bill  would  virtually  reinstate  -  with  even  broader  brush  - 
-  the  law  struck  down  in  FCC  v.  League  of  Women  Voters.  In  that  case,  "a  noncommercial 
education  station  that  receives  only  1%  of  its  overall  income  from  [federal]  grants"  was  "barred 
from  using  even  wholly  private  funds  to  fmance  its  editorial  activity."  468  U.S.  at  400.  Under 
the  Political  Advocacy  bill,  a  television  station  "that  receives  only  1%  of  its  overall  income 
from  [federal]  grants"  would  be  a  federal  grantee,  and  therefore  would  similarly  be  "barred 
from  using  even  wholly  private  funds  to  finance"  political  advocacy.  League  of  Women  Voters 
compels  the  invalidation  of  the  Political  Advocacy  bill.'* 


a  funding  program  is  designed  to  support  a  diversity  of  private  expression.  Rosenberger  v. 
Rectors  and  Visitors  of  the  University  of  Virginia,  63  U.S.L.W.  4702,  4705-06  (U.S.  June  29, 
1995).  The  Political  Advocacy  bill  applies  to  all  federal  grant  programs,  including  programs 
to  support  the  arts,  education,  humanities,  and  public  broadcasting,  which  under  Rosenberger 
may  not  be  subject  to  content-  and  viewpoint-based  restrictions. 

*  In  a  letter  circulated  July  21,  1995  by  Congressman  Dick  Armey  to  his  Republican 
colleagues,  Timothy  Flanigan  suggests  that  because  the  Political  Advocacy  bill  bars  recipients 
from  using  95%  raOier  than  100%  of  their  expenditures  for  political  advocacy,  it  might  survive 
constitutional  scrutiny.  Under  this  reasoning,  League  of  Women  Voters  would  have  come  out 
differently  if  the  law  had  "merely"  banned  public  television  stations  from  using  95%  of  their 
private  funds  to  editorialize.  And  Speiser  v.  Randall.  357  U.S.  513  (1958),  which  invalidated 
a  law  that  offered  a  property  tax  exemption  only  to  persons  who  did  not  advocate  the 
overthrow  of  the  United  States  government,  would  have  come  out  differently  if  the  state  had 
offered  the  tax  exemption  to  persons  who  devoted  no  more  than  5%  of  their  own  money  to 
such  advocacy. 
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The  Political  Advocacy  bill  imposes  a  sweeping  condition:  its  prohibition  on  "political 
advocacy"  extends  to  virtually  any  public  education,  litigation,  or  lobbying  effort  designed  to 
affect  the  outcome  of  a  federal,  state,  or  local  government  decision.  The  First  Amendment  is 
designed  to  protect  the  freedom  of  the  citizenry  to  speak  out  on  matters  of  public  concern,  to 
use  the  courts,  and  to  communicate  with  their  elected  representatives.  Because  the  bill  limits 
grantees'  rights  to  engage  in  core  First  Amendment  activities  on  their  own  time  and  with  their 
own  resources,  it  imposes  an  "unconstitutional  condition." 

Grantees  are  not  the  only  persons  whose  rights  would  be  violated  by  the  Political 
Advocacy  bill.  The  bill  also  restricts  the  use  of  private  money  by  entities  and  persons 
receiving  no  federal  funds  whatsoever.  It  bars  anyone  who  has  spent  more  than  five  percent 
of  their  expenditures  on  "political  advocacy"  from  eligibility  for  federal  funding  for  a  five-year 
period.  Under  this  provision,  anyone  who  contemplated  applying  for  a  federal  grant  anytime 
in  the  next  five  years  would  be  barred  from  devoting  any  more  than  five  percent  of  their 
entirelv  non-federallv-funded  expenditures  to  political  advocacy  today.  For  example,  if  I  were 
even  thinking  about  applying  for  a  Fulbright  fellowship  at  any  time  in  the  next  five  years,  I 
would  have  to  refrain  from  devoting  more  than  5%  of  my  private  expenditures  today  to 
political  advocacy.  That  restriction  affects  people  who  are  not  receiving,  and  may  well  never 
receive,  any  federal  grants.    There  is  no  guarantee  that  I,  or  any  of  the  thousands  of  other 


"[0]ne  is  not  to  have  the  exercise  of  his  liberty  of  expression  in  appropriate  places 
abridged  on  the  plea  that  it  may  be  exercised  in  some  other  place."  Schneider  v.  New  Jersey. 
308  U.S.  147,  163  (1939).  Just  as  government  cannot  exclude  a  speaker  from  a  public  park 
by  claiming  that  he  is  free  to  speak  elsewhere,  so  government  cannot  control  95%  of  an 
individual's  speech  by  claiming  that  she  is  free  to  do  as  she  pleases  with  the  remaining  5%. 
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applicants,  will  actually  get  a  Fulbright.  Yet  all  of  us  would  have  to  surrender  our 
constitutional  rights  even  to  be  eligible  to  apply. 

In  addition  to  grantees  and  potential  grant  applicants,  the  bill  also  restricts  the  freedom 
of  all  who  wish  to  do  business  with  a  federal  grantee.  It  prohibits  grant  recipients  from 
purchasing  any  goods  or  services  with  grant  funds  from  any  individual  or  entity  which  has 
spent  more  than  15  percent  of  its  expenditures  on  political  advocacy.  And  it  counts  any 
disbursement  of  funds  whatsoever  to  such  an  entity  as  "political  advocacy,"  so  that  grantees 
and  grant  applicants  would  also  be  restricted  in  their  ability  to  contract  with  such  entities  even 
with  their  private  monies.  In  this  way,  the  bill  extends  its  restrictions  on  speech  even  to 
persons  who  have  never  and  will  never  apply  for  a  federal  grant.  An  artist,  author,  or 
physician  who  devotes  more  than  15  percent  of  his  expenditures  to  "political  advocacy,"  for 
example,  could  not  be  hired  by  a  federal  grant  recipient  to  do  work  on  a  federally-fianded 
medical  pamphlet.  And  even  if  such  a  person  were  hired  by  the  grantee  with  non- grant  funds, 
that  hire  would  count  toward  the  5%  ceiling  on  the  grantee's  privately-Rinded  "political 
advocacy." 

To  enforce  such  a  provision,  grantees  would  have  to  inquire  into  the  political  practices 
of  every  employee  and  independent  contractor  with  whom  they  do  business,  raising  separate 
constitutional  concerns  discussed  in  Section  V  of  my  testimony,  infra.  And  anyone  who  seeks 
to  do  business  with  federal  grantees  or  even  federal  grant  applicants  would  for  all  practical 
purposes  have  to  restrict  their  political  speech  expenditures. 

Some  have  suggested  that  these  restrictions  are  little  different  from  those  that  already 
govern  501(c)(3)  nonprofit  organizations,  which  are  not  permitted  to  engage  in  substantial 
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lobbying.  The  differences,  however,  could  not  be  more  stark.  The  Supreme  Court  upheld  the 
501(c)(3)  restriction  on  lobbying  only  because  under  a  parallel  provision  of  the  tax  code, 
501(c)(4),  nonprofits  can  set  up  sister  organizations  that  are  unrestricted  in  their  lobbying. 
Regan.  461  U.S.  at  544  and  n.6.  The  only  requirement  is  that  the  501(c)(3)'s  tax-deductible 
contributions  are  not  used  to  subsidize  lobbying  of  the  501(c)(4)  affiliate.  As  a  resuh  of  this 
scheme,  the  501(c)(3)  limitation  does  not  impermissibly  restrict  organizations'  freedom  to 
lobby  with  private  monies;  rather,  "Congress  has  merely  refused  to  pay  for  the  lobbying  out 
of  public  moneys."    461  U.S.  at  545. 

By  contrast,  the  whole  thrust  of  the  Political  Advocacy  bill  is  to  restrict  grantees  from 
engaging  in  political  advocacy  with  their  own  money.  If  the  bill  sought  only  to  limit  federal 
funding  of  political  advocacy,  it  would  stop  after  §  1(a)(1),  which  provides  that  "No  grantee 
may  use  funds  from  any  grant  to  engage  in  political  advocacy."  The  rest  of  the  bill,  however, 
is  directly  addressed  to  restricting  use  of  grantees'  non-eovemment  monies,  and  therefore 
caimot  be  analogized  to  the  regulatory  scheme  upheld  in  Regan,  which  was  upheld  precisely 
because  it  left  grantees  free  to  spend  their  non-government  monies  in  any  way  they  deemed 

fit. 

Timothy  Flanigan  suggested  in  his  letter  defending  the  Political  Advocacy  bill  that  "the 
proposal  in  no  way  limits  a  grantee  from  creating  a  wholly  separate  and  distinct  entity  that 
independently  raises  private  funds  without  the  grantee's  assistance  and  that  spends  such  funds 
on  political  advocacy  without  the  grantee's  involvement."  This  suggestion,  namely  that  entity 
separation  would  save  the  bill  from  constitutional  invalidation,  fails  for  several  reasons. 
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First,  entity  separation  would  defeat  the  purpose  of  the  bill,  which  is  to  limit  grantees' 
and  potential  grant  applicants'  freedom  to  spend  their  own  non-federal  money  on  political 
advocacy.  Everything  beyond  §  1(a)(1)  would  make  little  sense  if  entity  separation  were  an 
option.  For  example,  §  1(a)(2)  bars  all  persons  and  organizations  who  have  devoted  more  than 
five  percent  of  their  annual  expenditures  to  political  advocacy  from  applying  for  a  federal  grant 
for  five  years.  If  organizations  and  individuals  could  avoid  that  restriction  by  creating  a 
separate  entity  and  applying  through  that  entity  for  the  grant,  the  prohibition  would  be 
meaningless.  The  Political  Advocacy  bill  does  not  permit  entity  separation  on  its  face,  as  did 
the  nonprofit  tax  code  reviewed  in  Regan,  and  given  the  statute's  evident  purpose  in  restricting 
private  expenditures,  a  court  could  not  in  good  faith  read  such  a  provision  into  the  statute. 

Second,  entity  separation  is  simply  not  an  option  for  many  if  not  most  federal  grantees. 
Many  federal  grantees  are  individuals  ~  scholars,  scientists,  doctors,  artists,  etc.  A  violinist 
who  receives  an  NEA  grant  cannot  divide  herself  into  separate  entities. 

Third,  even  if  entity  separation  were  an  option,  the  bill's  provisions  would  make  it 
unduly  burdensome,  by  making  it  all  but  impossible  for  a  separate  entity  to  be  housed  in  the 
same  location  as  the  grantee,  or  to  share  any  services  with  it.  In  Regan,  the  Supreme  Court 
held  that  entity  separation  served  the  precise  purpose  of  limiting  the  law's  effect  to  a  refusal 
to  subsidize  lobbying,  without  restricting  the  recipient's  freedom  to  lobby  through  its  501(c)(4) 
affiliate.  Justice  Blackmun,  in  his  concurrence,  stated  explicitly  that  if  separation  requirements 
mandated  anything  more  onerous  than  arms-length  dealing  in  order  to  guard  against 
subsidization  of  lobbying,  they  would  be  unconstitutional.  461  U.S.  at  553-54  (Blackmun,  J., 
concurring). 
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The  restrictions  the  Political  Advocacy  bill  imposes  on  grantees'  financial  dealings  with 
others  would  make  separation  highly  burdensome,  and  indeed  impossible  even  for  those  entities 
that  could  conceivably  create  a  separate  grant-receiving  entity. 

Imagine  a  community  youth  organization  —  call  it  CYO  ~  that  receives  a  federal  grant 
for  a  drug  education  program,  but  seeks  to  spend  20%  of  its  annual  private-money  expenditures 
on  political  advocacy  concerning  legislative  measures  to  increase  safety  in  the  schools  and  to 
increase  criminal  penalties  for  drug  trafficking  to  minors.  In  order  to  avoid  the  bill's 
restrictions  on  the  organization's  freedom  to  use  its  own  money  for  such  political  advocacy, 
the  CYO  would  have  to  create  a  separate  grant-receiving  entity  -  call  it  the  CYO-Federal 
Grantee.  That  entity  would  not  only  have  to  have  separate  books,  but  it  could  not  purchase 
any  goods  or  services  with  federal  funds  from  the  CYO  itself  Thus,  it  could  not  share  a 
photocopying  machine  or  a  phone  line  with  the  CYO  by  reimbursing  the  CYO  for 
photocopying  or  phone  services.  It  could  not  lease  space  from  the  CYO.  In  short,  for  all 
practical  purposes  it  would  have  to  be  a  separately  housed  entity  altogether.  And  if  that  entity 
raised  non-federal  funds,  it  would  be  barred  from  disbursing  any  more  than  5%  of  those  funds 
to  the  CYO  for  any  purpose. 

Accordingly,  entity  separation  cannot  save  the  Political  Advocacy  bill  from  its 
"imconstitutional  condition"  infirmity.  Moreover,  were  the  bill  amended  to  permit  entity 
separation  with  no  restrictions  other  than  separate  books,  the  bill  would  not  materially  alter  the 
current  status  quo,  under  which  federal  grantees  may  not  use  federal  grants  for  political 
advocacy,  but  are  entirely  free  to  use  funds  outside  the  federally-funded  project  for  such 
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advocacy.    All  it  would  do  is  add  a  layer  of  unnecessary  and  wasteful  bureaucracy  to  federal 
grant-giving. 

Most  fiindamentally,  entity  separation  would  defeat  the  very  purpose  of  the  Politicjd 
Advocacy  bill,  which  is  plainly  to  restrict  the  way  that  grant  recipients  use  their  non-federal 
funds  for  political  speech.  That  is  the  core  purpose  of  the  bill,  and  it  is  that  purpose  which 
makes  the  bill  an  "unconstitutional  condition." 

IV.  THE  BILL  DISCRIMINATES  AGAINST  GRANTEES  WHILE  PERMITTING 
GOVERNMENT  CONTRACTORS  UNLIMITED  FREEDOM  TO  ENGAGE  IN 
POLITICAL  ADVOCACY 

The  Political  Advocacy  bill  restricts  the  "political  advocacy"  of  all  government  grantees, 
but  does  not  restrict  the  "political  advocacy"  of  government  contractors.  Corporate  government 
contractors  remain  free  to  spend  unlimited  amounts  of  their  own  money  on  political  advocacy. 
Thus,  McDonnell-Douglas  is  free  to  engage  in  unrestricted  political  advocacy  with  its  own 
funds,  notwithstanding  substantial  government  contracts,  but  a  professor  who  devotes  more 
than  five  percent  of  her  expenditures  to  public  advocacy  in  support  of  the  Contract  With 
America  would  be  ineligible  to  receive  a  Fulbright  scholarship  for  the  next  five  years. 

By  treating  grantees  and  contractors  differently  with  respect  to  their  freedom  to  engage 
in  First  Amendment  protected  activity,  the  bill  is  subject  to  strict  scrutiny  under  the  Equal 
Protection  Clause  as  well  as  the  First  Amendment.  Where  government  treats  citizens 
differently  with  respect  to  the  exercise  of  fundamental  rights,  such  as  speech,  the  differential 
treatment  is  unconstitutional  unless  necessary  to  further  a  compelling  state  interest.  Police 
Dept.  of  Chicago  v.  Moslev.  408  U.S.  92,  96  (1972);  Carev  v.  Brown.  447  U.S.  455,  459-63 
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(1980).  In  Moslev.  for  example,  the  Court  struck  down  a  government  ordinance  that 
selectively  permitted  labor  unions  to  picket  outside  a  school,  but  barred  all  other  public 
demonstrations.  The  City  could  have  barred  all  demonstrations  around  the  school,  but  violated 
the  Equal  Protection  Clause  by  restricting  some  groups'  speech  while  tolerating  others. 

The  distinction  between  contractors  and  grantees  drawn  by  the  Political  Advocacy  bill 
does  not  satisfy  strict  scrutiny.  If  anything,  government  contractors  do  at  least  as  much  if  not 
more  lobbying  and  political  advocacy  than  federal  grantees.  Last  year  alone,  defense 
contractors'  political  action  committees  contributed  $4.2  million  to  House  members,  $1.2 
million  of  which  went  to  members  of  the  House  National  Security  Committee.'  Defense 
contractors  '"use  lots  of  lobbying  strategies,  ranging  from  mobilizing  subcontractors  to  meet 
with  members,  grass-roots  lobbying  and  advertising.'"' 

Defense  contractors  routinely  take  out  expensive  advertisements  in  the  Washington  Post, 
New  York  Times,  or  on  television  when  defense  appropriations  bills  are  about  to  be 
considered.  For  example,  a  defense  appropriations  bill  is  scheduled  for  consideration  in  the 
House  this  week,  with  the  fate  of  the  B2  bomber  at  stake.  Last  week,  Northrop  Grumman, 
which  makes  the  B2  bomber,  hand-delivered  letters  to  members  on  the  Hill  advocating  support 
for  B2  bombers,  and  for  two  weeks  it  has  run  a  series  of  large  advertisements  in  the 
Washington  Post  to  the  same  effect.'  All  of  this  activity  would  indisputably  count  as  "political 


'     Michael   Remez,   Political   Contributions   Deployed   in  Battle  for  Defese   Contracts. 
Hartford  Courant,  July  13,  1995,  at  A5. 

*   Id  (quoting  Nancy  Watzman,  co-author  of  study  by  Center  for  Responsive  Politics  on 
defense  contractors'  lobbying  and  campaign  contributions). 

'  See,  e,£^  Washington  Post,  July  31,  1995,  at  A4;  July  26,  1995,  at  A20;  July  24,  1995, 
at  A 18.    A  copy  of  the  July  26  advertisement  is  attached  as  Exhibit  A  to  my  testimony. 
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advocacy"  under  the  bill  if  engaged  in  by  a  grantee,  yet  government  contractors  would  remain 
free  to  spend  as  much  money  as  they  choose  on  such  efforts. 

There  is  not  even  a  rational  basis  for  the  bill's  differential  treatment  of  grantees  and 
contractors,  much  less  the  compelling  interest  required  to  justify  differentials  in  treatment  of 
speech.  Moreover,  courts  would  likely  subject  the  distinction  to  particularly  rigorous  scrutiny, 
out  of  concern  that  it  was  motivated  by  political  favoritism  toward  government  contractors, 
who  are  major  contributors  to  Congressional  campaign  coffers.' 


V.         THE  DISCLOSURE  REQUIREMENTS  VIOLATE  THE  FIRST  AMENDMENT 
RIGHT  TO  ENGAGE  IN  ANONYMOUS  SPEECH  AND  ASSOCIATION 

Finally,  the  bill  would  require  recipients  of  federal  grants  to  report  to  the  federal 

govenmient  on  all  of  their  privately-fimded  "political  advocacy,"  and  would  require  all  who 

do  business  with  a  grantee  to  divulge  their  political  activities  to  the  grantee.     Information 


'  In  Reean  v.  Taxation  With  Representation,  461  U.S.  at  546-551,  the  Court  upheld  the 
501(c)(3)  restriction  on  lobbying  against  an  equal  protection  challenge.  TWR  argued  that 
veterans'  organizations  were  not  subject  to  the  same  lobbying  restrictions.  The  Court  noted 
first  that  it  has  always  treated  tax  regulations  with  deference.  461  U.S.  at  547-48.  Second,  it 
noted  that  since  the  501(c)(3)  restriction  was  simply  a  decision  not  to  subsidize  lobbying, 
speech  interests  were  not  implicated,  and  only  a  rational  relationship  test  would  apply.  l±  at 
548-50.  Finally,  the  Court  concluded  that  our  longstanding  policy  of  compensating  veterans 
for  risking  their  lives  for  their  country  provided  a  rational  basis  for  treating  veterans'  groups 
differently  from  other  nonprofit  groups.    Id  at  550-51. 

The  Political  Advocacy  bill  is  quite  different.  Most  importantly,  unlike  the  tax  code, 
this  bill  does  not  merely  decline  to  subsidize  speech  with  federal  dollars;  it  restricts  grantees' 
speech  with  their  own  money  and  on  their  own  time.  Second,  it  does  so  selectively,  singling 
out  government  contractors  for  favorable  treatment,  without  legitimate  reason.  And  third,  it 
is  not  a  tax  bill,  and  is  not  subject  to  the  deference  accorded  such  legislation. 
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reported  by  the  grantee  to  the  federal  government  would  then  be  made  available  to  the  public. 
Thus,  every  doctor,  artist,  researcher,  university,  and  non-profit  organization  that  receives  a 
federal  grant  would  be  required  to  disclose  his,  her,  or  its  political  advocacy  to  the  government 
and  to  the  public.  This  requirement  would  plainly  chill  First  Amendment  protected  activity, 
and  violates  the  Supreme  Court's  decision  this  term  guaranteeing  the  right  to  engage  in 
anonymous  political  speech.  Mclntvre  v.  Ohio  Elections  Commission.  63  U.S.L.W.  4279  (U.S. 
Apr.  19,  1995).' 

Because  "political  advocacy"  is  defined  to  include  traditional  associational  freedoms, 
such  as  contributing  to  a  group,  or  communicating  with  members  of  a  group,  the  requirement 
that  all  "political  advocacy"  be  disclosed  would  also  infringe  on  First  Amendment  associational 
rights.  The  Supreme  Court  has  held  that  individuals  have  a  First  Amendment  right  not  to 
disclose  their  political  associations.  In  NAACP  v.  Alabama,  357  U.S.  449,  462  (1958),  the 
Court  recognized  that  "inviolability  of  privacy  in  group  association  may  in  many  circumstances 
be  indispensable  to  preservation  of  freedom  of  association,"  and  "compelled  disclosure  of 
affiliation  with  groups  engaged  in  advocacy  may  constitute  [an]  effective  ...  restraint  on 
association."  Accordingly,  "state  action  which  may  have  the  effect  of  curtailing  the  freedom 
to  associate  is  subject  to  the  closest  scrutiny."    357  U.S.  at  460-61. 

The  freedoms  recognized  as  essential  in  NAACP  v.  Alabama  would  be  directly 
infringed  by  the  Political  Advocacy  bill.    Grantees  would  be  required  to  divulge  their  every 


'  The  Court  in  Mclntvre  distinguished  disclosure  requirements  in  campaign  finance 
legislation,  upheld  in  Buckley  v.  Valeo.  424  U.S.  1  (1976),  on  the  ground  that  the  state  has  a 
compelling  interest  in  forestalling  corruption  in  candidate  elections.  Mclntvre.  63  U.S.L.W. 
at  4285.  But  no  such  interest  exists  where,  as  in  Mclntvre  and  as  here,  the  disclosure 
requirement  extends  to  political  speech  unconnected  to  any  candidate  for  public  office.    Id 
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disbursement  of  funds  to  organizations  or  persons  who  devote  more  than  15%  of  their 
expenditures  "on  political  advocacy.  That  information  would  then  be  available  to  any  member 
of  the  public,  and  to  the  government.  This  would  have  a  particularly  chilling  effect  on 
organizations  advocating  unpopular  or  controversial  causes,  as  the  Court  recognized  inNAACP 
V.  Alabama.    357  U.S.  at  460. 

To  make  this  more  concrete,  consider  what  the  bill  would  require  of  my  employer, 
Georgetown  University.  Like  virtually  every  institution  of  higher  education  in  the  country, 
Georgetown  receives  federal  funds  to  support  research  and  educational  programs.  As  a  federal 
grantee,  Georgetown  would  have  to  describe  to  the  government  all  the  privately-funded 
political  advocacy  in  which  it  engaged. 

In  addition,  Georgetown  would  have  to  monitor  the  private  political  activity  of  all 
persons  to  whom  it  disburses  any  money,  including  all  faculty,  staff,  and  students.  Where  a 
contract  is  funded  by  federal  dollars,  Georgetown  would  be  barred  from  contracting  with 
anyone  who  spent  more  than  15%  of  his  or  her  private  expenditures  on  political  advocacy. 
And  even  where  no  federal  dollars  are  involved,  as  is  true  of  the  bulk  of  Georgetown's 
financial  transactions,  any  disbursement  by  Georgetown  to  an  individual  or  entity  that  devotes 
more  than  1 5%  of  their  private  expenditures  to  political  advocacy  would  have  to  be  counted 
as  "political  advocacy"  by  Georgetown,  and  reported  to  the  government. 

Multiply  this  kind  of  monitoring  and  reporting  on  private  political  advocacy  by  the 
thousands  of  institutions  and  individuals  who  receive  federal  grants,  and  it  becomes  clear  that 
the  Political  Advocacy  bill  will  result  in  unprecedented  monitoring  of  privately-fiinded  political 
advocacy,  violating  the  letter  and  spirit  of  the  right  to  anonymous  speech  and  association. 
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VI.       CONCLUSION 

In  the  name  of  stopping  "Taxpayer  Funded  Political  Advocacy,"  this  bill  would  infringe 
on  the  basic  First  Amendment  freedoms  of  thousands  of  individuals,  universities,  hospitals,  and 
associations  to  engage  in  basic  political  speech.  Our  system  is  government  is  predicated  on 
a  wide-open  and  vigorous  public  debate  about  legislative  and  agency  action.  The  bill  acts  as 
if  there  is  something  wrong  with  political  advocacy.  There  is  not;  indeed,  without  it,  it  is  not 
clear  how  a  representative  government  would  function.  It  is  of  course  appropriate  to  ensure 
that  federal  grants  be  used  for  the  purposes  to  which  they  are  dedicated,  but  this  bill  is  not 
necessary  to  do  that.  It  is  both  inappropriate  and  unconstitutional  to  use  the  carrot  of  a  federal 
grant  to  impose  widespread  restrictions  on  the  freedom  of  citizens  to  engage  in  political  speech 
with  their  own  resources,  and  on  their  own  time. 
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Mr.  GUTKNECHT  [presiding].  Thank  you,  Mr.  Cole. 

We  will  go  on  to  Mr.  Harrison,  and  then  we  will  take  some  ques- 
tions. 

Mr.  Harrison.  Thank  you,  Mr.  Chairman. 

I  will  ask  that  my  statement  be  entered  in  the  record. 

Mr.  GuTKNECHT.  On  that  point,  all  of  you  will  have  an  oppor- 
tunity, and,  without  objection,  all  of  you  will  have  the  opportunity 
to  revise  and  extend  your  remarks,  and  we  will  put  into  the  perma- 
nent record  any  written  documentation  you  would  like. 

Mr.  Harrison.  Thank  you,  Mr.  Chairman.  Do  you  know  how  long 
it  takes  to  buy  one  of  these  on  the  installment  plan?  I  would  sort 
of  like  one,  but  I  probably  can't  afford  one  unless  I  am  allowed  to 
spend  until  about  the  year  4000. 

The  fundamental  point  I  want  to  make  here  is  that  as  the  Su- 
preme Court  understands  this  area  of  the  law,  one  of  the  crucial 
questions,  perhaps  the  crucial  question,  is,  what  is  Congress  seek- 
ing to  accomplish?  What  is  the  purpose  that  it  is  pursuing?  And  a 
clearly  impermissible  purpose,  something  Congress  isn't  allowed  to 
do,  is  to  set  out — and  everyone  agrees  with  this — ^is  to  set  out  to 
Hmit  what  private  people  can  do  with  their  private  money  by  way 
of  pohtical  advocacy. 

On  the  other  hand,  what  Congress  clearly  may  do  is  make  sure 
that  Federal  funds,  taxpayer  dollars,  do  not  go  to  support  political 
advocacy,  and  the  court  cases  also  make  clear  some  of  the  things 
that  Congress  can  do  in  order  to  accomplish  that. 

For  example,  the  case  involving  the  Internal  Revenue  Code, 
Regan  against  Taxation  With  Representation,  shows  that  one  of  the 
things  Congress  can  do  is  require  separation  of  entities,  is  require 
that  federally  supported  activities,  federally  subsidized  activities, 
be  carried  on  through  legal  entities  that  are  separate  from  those 
that  engage  in  political  activities.  That  is  the  difference  between  a 
section  501(c)(3)  and  a  section  501(c)(4)  organization.  Entity  sepa- 
ration is  permissible. 

Another  thing  that  Congress  can  do — and  these  two  together  I 
think  make  up  the  heart  of  this  proposal.  Another  thing  that  Con- 
gress can  require  is  the  financial  separation  of  two  programs:  one 
program  that  involves  both  Government  money  and  private  money 
and  is  pursuing  a  goal  Congress  wants  to  have  pursued,  and  an- 
other program  that  involves  only  private  money  but  is  pursuing  a 
goal  that  is  perfectly  lawful  but  that  Congress  doesn't  want  to  sub- 
sidize. Those  two  can  be  financially  separated  to  make  sure  that 
none  of  the  Federal  tax  dollars  leak  over  from  one  into  the  other. 

In  order  to  comply  with  this  amendment,  what  organizations  and 
exactly  what  they  have  to  do  depends  on  a  number  of  things.  What 
organizations  are  going  to  need  to  do  is  employ  entity  separation 
and  financial  separation  to  make  sure  that  what  Congress  wants 
done  with  respect  to  Federal  funds  really  happens. 

One  point  to  think  about  here  is  that  the  simple  requirement 
that  Federal  funds  not  be  spent  for  political  advocacy,  not  be  spent 
for  private  political  purposes,  can  itself,  under  certain  cir- 
cumstances, lead  a  reasonable  private  person  who  wants  to  comply 
with  the  law  to  engage  in  entity  separation  and  financial  separa- 
tion. 
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Consider  the  charitable  organization  that  engages  in  both  chari- 
table activities  and  grassroots  lobbjdng — and  here  I  am  borrowing 
an  example  from  Professor  Cole — and  has  a  telephone  line,  during 
the  day  uses  the  telephone  line  for  charitable  undertakings,  at 
night  its  volunteers  use  the  phone  line  to  engage  in  grassroots  lob- 
bying. 

It  gets  a  Federal  grant.  The  federally  funded  activities  need  a 
telephone  too.  Suppose  it  uses  the  Federal  grant  to  pay  part  of  its 
telephone  bill.  Depending  on  how  it  is  billed,  it  may  be  subsidizing 
its  political  activities  by — if  it  has  the  same  kind  of  arrangement 
I  do  with  the  phone  company  where  you  pay  a  single  flat  rate;  it 
now  costs  less  for  them  to  use  the  phone  for  lobbying  because  some- 
body else  is  pa5ring  part  of  it.  What  is  going  on  is  that  the  taxpayer 
funds  are  paying  some  of  the  overhead. 

There  are  other  ways  to  set  up  the  billing  system  so  as  to  allo- 
cate the  cost  differently  and  make  sure  that  the  Federal  grant 
doesn't  pay  the  overhead.  That's  financial  separation. 

What  a  grantee  that  wanted  to  really  make  sure  that  the  Federal 
Government  wasn't  pajdng  any  of  its  overhead  would  do  would,  I 
think,  engage  in  entity  and  financial  separation.  It  would  hide 
them  off,  and  it  would  hide  them  off  so  that  none  of  its  political 
activities  were  subsidized  by  the  taxpayers,  even  by  way  of  picking 
up  overhead. 

You  know,  if  you  are  going  to  spend  $40  billion,  you  can  carry 
a  lot  of  overhead  and  you  can  convey  a  number  of  important  im- 
plicit subsidies  for  private  political  activity.  So  just  built  into  the 
very  idea  of  saying  that  Federal  funds  can't  be  spent  for  private 
lobbying,  right  there,  in  addition  to  any  additional  restrictions,  are 
going  to  be  certain — if  you  are  really  serious  about  it,  are  going  to 
be  certain  limitations  on  how  organizations  can  set  themselves  up 
and  how  they  have  to  keep  their  activities  financially  separate  from 
one  another. 

Let  me  also  just  say  something  briefly  about  the  different  re- 
gimes for  Federal  contractors  and  Federal  grantees,  although  it  is 
important  to  remember  of  course  that  the  same  organization,  sort 
of  depending  on  the  degree  of  entity  separation,  a  number  of  other 
things — in  principle,  the  same  organization,  as  has  been  pointed 
out,  can  be  a  grantee  and  a  contractor;  it  can  receive  a  grant  for 
one  purpose  and  a  contract  for  another. 

But  the  point  I  want  to  make  is  that  Congress  has  a  complex  re- 
gime designed  to  make  sure  that  Federal  contractors  can't  use  Fed- 
eral funds  to  lobby,  that  they  lobby  only  with  their  own  money. 

I  will  confess,  I  don't  know  very  much  about  that  system,  and  I 
hope  I  never  have  to  learn  very  much  about  it.  But  Congress  has 
a  regime  to  do  that.  It  has  a  regime  and  is  talking  about  changing 
that  regime  to  make  sure  that  grant  funds  are  not  used  to  support 
private  political  activity. 

Congress,  within  the  structures  of  the  equal  protection  compo- 
nent of  the  fifth  amendment's  due  process  clause,  has  substantial 
ability — Congress  is  the  expert  in  doing  this  sort  of  thing. 

Mr.  Peterson  understands  accounting.  He  understands  what  is 
the  best  way  to  be  sure  you  get  compliance,  and  somebody  like  that 
is  the  expert  in  the  difference  between  a  contract  and  a  grant.  Con- 
gress has  substantial  authority  to  distinguish  different  cases,  and 
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the  courts  recognize  that,  especially  in  the  area  of  Federal  spending 
and  subsidies  administered  through  the  tax  system. 

I  would  be  very  surprised  if  the  fact  that  there  was  one  regime 
to  prevent  the  misuse  of  Federal  funds  for  contracts  and  another 
regime  to  prevent  the  misuse  of  Federal  funds  for  grants  would  cre- 
ate a  serious  constitutional  difficulty. 

Thank  you. 

[The  prepared  statement  of  Mr.  Harrison  follows:] 
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Ac  the  S\ibcommictee's  request  I  have  considered  the 
constitutionality  of  the  Istook-Mclntosh-Ehrlich  amendment  to 
prohibit  the  use  oC  federal  funds  for  poUtical  advocacy. 

It  is  useful  to  begin  with  Justice  Holmes'  observation  that 
"[gleneral  propositions  do  not  decide  concrete  cases."  Lochner  v. 
New  York.  198  U.S.  45,  76  (1905)  (Holmes,  J.,  dissenting).  This  ie 
a  field  of  constitutional  law  in  which  that  ie  emphatically  true. 
The  area  of  government  spending  is  one  in  which  catch  phrases  are 
common.  They  provide,  however,  little  guidance  as  to  the  proper 
resolution  of  actual  questions  of  law. 

For  example,  it  is  sometimes  said  that  Congress  may  not 
condition  receipt  of  federal  payments  on  waiver  of  a  constitutional 
right.  That  statement  obscures  rather  than  illuminates.  May 
Congress  provide  that  only  socialists  are  permitted  to  receive 
social  security?  No.  it  may  not.  On  the  other  hand,  may  Congress 
provide  that  military  recruiters  are  to  be  fired  if  they  advocate 
pacifism  on  duty?  Of  course  it  may. 

A  wel  I  )cnown  example  of  the  latter  principle  is  the  former 
version  of  the  Hatch  Act,  under  which  most  federal  employees  were 
forbidden  to  engage  in  certain  political  activities  such  as 
managing  a  partisan  campaign.  Congress  would  never  think  of 
generally  forbidding  Americans  from  managing  partisan  political 
campaigns  and  a  law  like  that  would  contravene  the  First  Amendment. 
But  the  Supreme  Court  found  that  such  a  restriction  on  government 
employees,  a  restriction  that  applied  to  their  own  time  and  the  use 
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of  their  own  fundB,  was  permissible.   United  Public  Worker^  v. 
Mitchell.  330  U.S.  75  (1947). 

Another  phrase  one  often  encounters  is  that  Congress  may  not 
accomplish  indirectly  what  it  may  not  accomplish  directly.  That 
too  ie  misleading.  For  example,  the  Court  has  held  that  although 
Congress  and  the  States  may  not  criminalize  certain  abortions,  they 
may  have  a  policy  of  preferring  childbirth  to  abortion.  Moreover, 
they  may  implement  that  policy  through  spending  programs,  with  the 
goal  and  result  that  there  are  fewer  abortions  than  there  otherwise 
would  be.  Compare  gOQ  v.  Wade.  410  U.S.  113  (1973)  ,  with  Harris  v. 
ti£.Ra^.  448  U.S.  297  (1980).  Those  cases  show  that  there  is  a  goal 
--  a  reduction  in  the  number  of  abortions  --  that  Congress  may 
pursue  one  way  but  not  another.  One  could  say  that  Congress  may 
pursue  that  goal  indirectly  but  not  directly.  What  matters  is  that 
Congress  may  pursue  that  goal  through  spending  programs  but  not 
through  criminal  regulation  of  individual  conduct. 

I  do  not  mean  to  suggest  that  the  First  Amendment  does  not 
apply  to  public  employment  or  spending  programs.  Of  course  it 
does.  But  it  applies  differently  to  different  )<Jnds  of  government 
activity.   That  is  what  the  catch  phrases  so  often  obscure. 

Although  it  is  dangerous  to  attempt  to  capture  the  Supreme 
Court's  First  Amendment  doctrine  in  any  short  formulation,  it  seems 
to  me  that  the  Court  distinguishes  among  the  purposes  that  Congress 
pursues  when  it  makes  decisions  on  what  we  might  call  speech- 
related  grounds.  The  great  principle  is  that  the  suppression  of 
speech,  and  certainly  the  suppression  of  any  particular  message,  is 


366 


an  impermissible  purpose.    On  the  other  hand,  certain  other 
purposes  that  may  seem  similar  are  just  as  clearly  permitted. 

In  particular.  Congress  may  decide  that  it  does  not  want  to 
subsidize  political  activity;  it  may  decide  that  taxpayer  dollars 
should  not  go  to  private  political  action.  In  doing  so  Congress 
draws  a  distinction  between  political  activities  and  other 
activities  that  it  may  not  draw  in  other  contexts.  But  when  it 
comes  to  government  subsidies,  that  distinction  is  quite 
permissible.  Indeed  it  is  motivated  by  considerations  that  are 
themselves  related  to  the  First  Amt>ndment:  the  view  that  people 
should  not  be  called  on  to  support  political  activity  with  which 
they  disagree. 

At  this  point  it  is  natural  to  respond  that  it  is  one  thing 
for  Congress  to  say  that  government  money  may  not  be  used  in  a 
certain  way,  another  thing  for  it  to  say  that  private  money  may  not 
be  used  in  a  certain  way.  Surely  Congress  may  no  more  condition 
the  receipt  of  public  benefits  on  an  agreement  to  refrain  from 
political  speech  than  it  may  criminalize  political  speech. 

Once  again,  that  is  not  exactly  correct.  On  the  contrary,  the 
Internal  Revenue  Code  has  a  distinction  like  this  built  into  it,  a 
distinction  that  the  Supreme  Court  has  upheld.  Organizations  that 
engage  in  certain  kinds  of  political  activity  do  not  qualify  for 
the  benefits  of  section  501(c)(3).  That  has  real  economic 
significance:  contributions  to  section  501(c)  (3)  organizations  are 
tax  deductible,  contributions  to  certain  other  non-profit 
organizations  are  not  deductible.   The  Court  in  Regan  v.  Taxation 
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With Representation.   461  U.S.  540   (1983),  found  this  to  be 

permissible.  The  Court  characterized  deductibility  of 
contributions  as  a  government  subsidy,  the  equivalent  of  a  cash 
grant,  and  said  that  Congress  may  condition  the  receipt  of  that 
subsidy  on  the  decision  not  to  engage  in  certain  political 
activity.  That  prohibit ic  goes  beyond  the  use  of  government  funds 
and  extends  to  private  funds:  if  an  organization  wishes  to  qualify 
for  deductibility  under  section  501(c) (3),  there  are  limits  on  the 
ways  in  which  it  may  use  its  own  funds. 

The  standard  response  to  this  argument  is  that  the  Internal 
Revenue  Code  docs  not  exert  such  a  strong  control  over  the 
expenditure  of  private  funds  for  political  activity  because  it 
permits  the  formation  of  affiliated  tax-exempt  organizations  that 
engage  in  political  activity,  contributions  to  which  are  not 
deductible.  The  net  effect  of  the  Code,  goes  the  argument,  is  to 
require  that  political  activities  be  carried  on  by  an  entity  that 
is  separate  from  the  entity  that  qualifies  under  section  501(c) (3)  . 

Read  most  narrowly,  then,  Taxation  With  Representation  holds 
that  Congress  may  require  that  entities  chat  receive  federal 
subsidies  be  separate  from  those  that  engage  in  political  activity. 
Insofar  as  it  does  this,  the  amendment  is  constitutional  under  the 
Court's  cases.'  That  is  because  the  requirement  of  entity 
separation  properly  implements  Congress'  permissible  goal  of 
ensuring  that  federal  funds  are  not  used  for  private  political 
activity.   One  way  to  ma)«e  sure  that  federal  money  is  not  so  spent 
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is  to  separate  organisations  that  receive  federal  money  from  those 
chat  engage  in  political  undertakings. 

Congress'  power  to  ensure  that  federal  funds  are  spent  only  in 
the  way  Congress  wishes,  however,  goes  beyond  the  power  to  rec[uire 
entity  separation.  The  Court  in  Ru9t  v.  Sullivan.  500  U.S.  173 
(1991),  upheld  a  regulation  designed  to  ensure  that  no  federal 
funds  went  to  support  programs  that  used  abortion  as  a  method  of 
family  planning.  The  regulation  conditioned  federal  support  of  a 
program  on  an  agreement  that  none  of  the  program's  funds  be  so 
used,  even  though  some  of  those  funds  were  provided  by  private 
people.  In  order  to  ensure  that  federal  money  was  spent  only  on 
Congress'  purpose,  not  a  purpose  for  which  Congress  thought 
taxpayer  dollars  inappropriate,  the  regulation  required  that  the 
f ederal ly- funded  program  be  financially  and  physically  separate 
from  any  other  program.  The  Court  specifically  approved  that 
provision  in  the  regulation.  500  U.S.  at  195-196.  Receipt  of 
federal  support  was  conditioned  on  compliance  with  rules  concerning 
the  expenditure  of  private  funds. 

Once  again,  the  Court's  reasoning  centered  on  the  permissible 
purpose  of  ensuring  that  taxpayer  dollars  not  go  for  certain  uses. 
The  requirement  of  physical  and  financial  separation,  the  Court 
concluded,  was  proper  in  order  to  achieve  that  purpose. 

The  Court's  doctrine  appears  to  be  that  although  Congress  may 
not  pursue  the  goal  of  limiting  the  expenditure  of  private  funds 
Cor  political  purposes,  it  may  employ  restrictions  on  the  ways  in 
which  private  funds  are  to  be  spent,  along  with  other  measures,  to 


369 


ensure  that  the  people's  money  really  is  spent  for  Congress' 
purpose  and  not  to  further  any  private  political  agenda.  In 
particular,  in  order  to  achieve  that  purpose  Congress  may  require 
separation  of  entities  and  the  physical  and  financial  separation  of 
activities. 

Here  is  an  illustration.  In  Rust  the  Court  upheld  a 
regulation  that  required  financial  separation  of  abortion-related 
and  non-abortion-related  activities.  That  separation,  which 
entailed  restrictions  on  the  use  of  private  money,  was  permissible 
because  it  was  In  the  service  of  controlling  the  use  of  government 
funds.  By  contrast,  consider  proposals  for  "voluntary"  limitations 
on  expenditures  in  campaigns  for  the  House  and  Senate.  Under  some 
of  those  proposals,  receipt  of  federal  matching  funds  would  be 
conditioned  on  an  agreement  not  to  spend  more  than  a  certain 
amount . 

If  those  who  maintain  that  this  legislation  is 
unconstitutional  are  correct,  such  a  system  is  plainly 
impermissible.  That,  however,  is  not  my  point  here.  Rather,  I 
think  that  such  a  condition  would  be  unconstitutional,  even  though 
the  condition  in  Eyst  was  constitutional.  The  difference  should  be 
clear  by  now:  the  restrictions  in  Rust,  like  the  restrictions  in 
this  amendment,  are  ancillary  protections  to  ensure  that  public 
funds  are  spent  only  for  public,  not  private,  purposes.  But  the 
limitations  on  private  money  in  the  campaign  context  serve  no  such 
purpose,  because  the  private  money  that  may  not  be  spent  if  the 
condition  is  accepted  and  the  public  money  that  may  be  spent  are 
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for  the  very  same  purpose:  an  election  campaign.  The  reason  for 
the  condition  in  the  election  context  has  nothing  to  do  with  the 
uses  to  which  public  money  are  put.  It  is  there  simply  to  limit 
campaign  expenditures  as  such,  a  purpose  that  the  Court  has 
indicated  is  impermissible.  BucKley  v.  Valeo.  424  U.S.  1,  48-49 
(1976)  . 

The  same  point  emerges  from  another  of  the  leading  cases  in 
this  field,  zee  V.  league  off  Women  Voters  of  California,  468  U.S. 
364  (1984)  .  That  case  is  sometimes  cited  for  the  proposition  that 
Congress  may  not  control  the  expenditure  of  non- federal  money.  It 
is  important,  however,  to  understand  that  case  as  applying  the 
principle  that  Congress  may  adopt  measures  that  limit  the  use  of 
private  funds  only  insofar  as  it  does  so  in  order  to  enforce  a 
limit  on  the  use  of  federal  funds. 

In  league  of  Women  Voters  the  Court  found  invalid  a  ban  on 
editorializing  by  television  and  radio  stations  that  received 
federal  funds  through  the  Corporation  for  Public  Broadcasting.  The 
Court  emphasized  that  federal  funds  made  up  only  a  small  proportion 
of  stations'  total  funding.  By  focusing  on  that  fact,  the  Court, 
1  think,  reflected  its  understanding  that  the  limit  on 
editorializing  was  difficult  to  rationalize  as  a  limit  on  the  use 
of  federal  funds.  Indeed,  the  Court  explained  that  it  would  have 
been  quite  another  matter  for  Congress  to  require  that 
editorializing  be  done  through  an  affiliated  organization  receiving 
no  federal  funds.  Such  a  separation  requirement,  the  Court 
implied,  would  be  a  reasonable  way  of  ensuring  that  federal  funds 
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are  used  only  for  Congress'  purpose.  466  U.S.  at  399-401.  But 
Congress,  instead  of  requiring  separation,  forbade  editorializing. 
The  conclusion  the  Court  seems  to  have  drawn  was  that  the 
limitation  was  not  truly  proportioned  to  the  permissible  end  of 
controlling  taxpayer  money. 

The  crucial  question  here  is  not  whether  the  amendment  has  any 
effect  on  how  private  money  may  be  spent  or  how  organizations  are 
put  together.  Rust  and  Taxation  With  Representation  say  that  such 
effects  can  be  permissible.  The  question  is  whether  Congress' 
measures  are  proportioned  to  the  permissible  purpose  of  limiting 
the  use  of  taxpayer  dollars  for  private  political  activity.  The 
limitations  contained  here  are  so  proportioned.' 


*  This  testimony  is  provided  as  a  public  service  for  the 
Subconmittee.  It  is  not  presented  on  behalf  of  any  client  or  the 
University  where  I  teach. 
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Mr.  GUTKNECHT.  Thank  you,  Mr.  Harrison. 

I  wasn't  quite  clear.  Are  you  testifying  on  behalf  of  the  bill  or 
against  the  bill? 

Mr.  Harrison.  I  am  testifying  on  behalf  of  its  constitutionality. 

Mr.  GUTKNECHT.  You  believe  it  is  constitutional. 

Mr.  Harrison.  Oh,  yes. 

Mr.  GUTKNECHT.  That's  what  I  thought  you  said,  but  I  wasn't 
quite  clear.  My  legalese  is  not  as  good. 

I  would  request  unanimous  consent  to  allow  the  committee  coun- 
sel to  join  us  in  perhaps  responding  to  a  few  of  the  issues  that  have 
been  raised,  and  I  would  recognize  the  gentlelady  from  Florida,  if 
she  has  some  questions  at  this  time  of  this  panel. 

Mrs.  Meek.  I  just  wanted  to  commend  the  panel  for  clarifying 
this,  even  though,  like  all  lawyers,  each  one  had  a  different  opin- 
ion, but  I  definitely  got  quite  a  bit  out  of  the  presentation. 

Mr.  GUTKNECHT.  So  did  I,  but  I  am  not  certain  which  side  is  cor- 
rect. 

The  gentleladys  opinion  is  noted.  I  would  turn  then  to  Mr.  Ehr- 
Hch. 

Mr.  Ehrlich.  Mr.  Harrison,  with  respect  to  equal  protection 
analysis,  it  seems  to  me — and  I  am  sorry  I  came  in  late  and  I  have 
another  hearing  to  get  to,  but  Mr.  Cole  and  many  of  the  proponents 
of  this  proposition  seem  to  premise  at  least  part  of  their  argument 
on  a  view  that  I  think  is  flawed. 

In  listening  to  your  comments,  I  am  sure  you  agree  that  Federal 
law  and  regulations  have  been  promulgated  to  interpret  the  extent 
to  which  contractors  can  use  Federal  funds  in  their  lobb)ring  activi- 
ties already  exists,  and  that  is  to  be  distinguished  from  Federal 
grantees  under  present  definitions  of  law  and  the  regulations  that 
have  been  promulgated  to  interpret  that  law.  Is  that  your  point? 

And  the  fact  is — I  understood  your  bottom  line  to  be  that  Con- 
gress obviously  already  has  created  and  there  does  exist  a  body  of 
law  with  respect  to  contractor  lobbying. 

Mr.  Harrison.  Absolutely. 

Mr,  Ehrlich.  And  the  fact  that  now  we  are  finally  getting 
around  to  the  second  half  of  the  equation,  which  is  grantee  lobby- 
ing, does  not  contravene  equal  protection.  Is  that- 

Mr.  Harrison.  That's  absolutely  correct,  and  what  the  courts 
will  recognize  is  that  Federal  contracts  and  Federal  grants  present 
different  problems,  and  naturally  Congress  needs  to  adjust  the  nu- 
ances of  what  it  does  in  those  two  different  areas  where  it  is  pursu- 
ing the  same  goal.  It  is  pursuing  the  goal  of  insuring  that  Federal 
funds  aren't  used  to  support  private  pohtical  activity. 

Contractors,  who  are  basically  generally  profitmaking  enter- 
prises, grantees,  who  are  often  nonprofitmaking  enterprises,  that  is 
one  of  the  many  differences  between  the  contract  world  and  the 
grant  world. 

The  important  thing  is  that  the  courts  recognize  that  there  are 
those  differences,  recognize  that  Congress  is  the  expert  in  getting 
done  what  it  wants  to  get  done,  and  give  it  substantial  leeway. 
They  certainly  aren't  going  to  require  that  the  two  regimes  be  iden- 
tical, in  particular  because  there  is  no  reason  to  believe  that  Con- 
gress is  trjdng  to  distinguish  between  grants  and  contracts  in  order 
to  suppress  some  kind  of  political  speech.  That  is  not  what  is  going 
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on.  That  is  what  would  worry  the  courts.  No  reason  to  believe  that 
at  all. 

Mr.  Ehrlich.  Obviously  we  do,  because  this  entire  body  of  law, 
these  statutes  and  regulations,  have  come  about  to  interpret  per- 
missible activities  by  contractors.  In  fact,  we  have  already  done 
that. 

Mr.  Harrison.  Congress  has  done  a  lot  about  that. 

Mr.  Ehrlich.  We  have  a  stack  that  high,  as  you  know. 

Thank  you  very  much. 

Mr.  GUTKNECHT.  I  would  ask  a  question  particularly  of  Mr.  Cole. 

You  indicated  that  some  of  the  things  that  you  had  heard 
today — and  you  haven't  heard  all  the  testimony  that  this  sub- 
committee has  heard  about  examples — ^you  indicated  that  you  be- 
lieve that  they  were  already  illegal.  What  advice  would  you  have 
for  people  on  this  side  of  the  desk  to  try  and  get  some  enforcement 
of  the  current  laws? 

Mr.  Cole.  Well,  I  think  that  it  is  perfectly  appropriate,  with  re- 
spect to  Government  contractors  and  Government  grants,  to  say 
that  a  grant  is  to  be  used  for  the  purposes  for  which  it  is  given, 
A  contract  is  to  be  used  for  the  purposes  for  which  it  is  given,  and 
we  will  require  strict  reporting  to  ensure  that  that  is,  in  fact,  done; 
that  is,  that  the  Federal  money  is  used  only  for  the  purposes  for 
which  it  was  allocated. 

Now,  that  is  already  the  law  with  respect  to  contractors.  It  is 
also  already  the  law  with  respect  to  grantees.  If  Congress'  judg- 
ment is  that  it  is  working  better  with  respect  to  contractors  than 
with  respect  to  grantees,  then  maybe  you  might  borrow  some  of  the 
rules  that  apply  with  respect  to  contractors  and  apply  them  to 
grantees. 

What  you  can't  do — and  this  is  the  constitutional  prohibition — 
you  can't  say,  because  we  think  grantees  are  misusing  Federal 
money  and  we  are  not  enforcing  the  current  laws  which  prohibit 
that  use,  you  can't  turn  around  and  say  grantees  cannot  use  their 
private  money  to  engage  in  political  advocacy. 

As  I  said,  political  advocacy  receives  the  highest  protection  under 
the  first  amendment.  Congress  could  not  restrict  the  freedom  of 
Government  contractors  to  engage  in  poUtical  advocacy.  It  is  Grum- 
man's  first  amendment  right  to  spend  however  many  thousands  of 
dollars  it  costs  to  buy  these  Washington  Post  ads  and  try  to  sell 
the  B-2  bomber  to  Congress.  That's  their  right.  That's  their  first 
amendment  right.  You  can't  restrict  that.  You  also  can't  restrict  it 
for  grantees. 

But  when  you  restrict  it  for  grantees  and  don't  restrict  it  for  con- 
tractors, then  you  have  created  an  additional  problem,  which  is  an 
equal  protection  problem,  and  I  have  not  suggested  that  Congress 
has  to  treat  grantees  and  contractors  identically,  but  it  does  have 
to  follow  the  same  principle  with  respect  to  each,  which  is  that  it 
cannot  control  their  private  expenditures  on  poUtical  speech.  Again, 
that  is  what  receives  the  highest  protection  under  the  first  amend- 
ment. 

It  can  impose  reasonable  restrictions  on  Federal  funds  and  on 
federally  funded  projects,  but  it  cannot,  the  Supreme  Court  said, 
restrict  the  grant  recipient  or  the  contract  recipient's  speech  on  its 
own  time. 
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So  I  would  say,  enforce,  look  at  how  the  contract  regulations  are 
working.  If  you  think  those  are  working  better,  look  at  adopting 
those.  Enforce  the  law.  The  fact  that  a  law  is  not  being  enforced 
is  not  justification  for  restricting  first  amendment  freedoms. 

Mr.  GUTKNECHT.  Well,  I  would  just  say,  Mr.  Cole — and  we 
have — I  don't  know  if  we  have  the  exhibit  here,  and  since  you  were 
the  one  who  brought  the  Grumman  ad  to  our  attention,  we  are 
quite  aware  that  many  of  the  private  contractors  are  doing  some 
lobb3dng  for  their  particular  cause  right  now.  But  we  have  cur- 
rently on  the  books  a  stack  of  laws  and  rules  about  that  deep  that 
relate  to  what  private  contractors  can  and  cannot  do,  and  it  is  not 
the  intention,  I  don't  think — and  I  shouldn't  speak — I  am  not  one 
of  the  original  cosponsors  of  this  act,  but  I  think  the  entire  amend- 
ment is  12  y2  pages  long  and  requires  filling  out  a  1-page  report. 

I  don't  think  that  Georgetown  University  or  the  National  Cancer 
Association  really  wants  to  have  to  deal  with  the  same  level  of  reg- 
ulation, and  I  don't  think  it  is  the  intent — again,  I  shouldn't  speak 
for  the  authors,  but  I  don't  think  it's  the  intent  of  this  subcommit- 
tee, or  at  least  my  intention,  that  they  have  to  comply  with  all  the 
rules  and  regulations  we  have  for  private  contractors.  I  hope  that 
is  not  what  you  are  advocating. 

Mr.  Cole.  It  may  not  be  the  intent.  As  I  say,  I  don't  know  what 
all  the  rules  are  with  respect  to  Government  contractors. 

What  I  am  saying  is  that  one  principle  has  to  guide  any  regula- 
tion of  Government  contracts  or  Government  grants,  and  that  is 
that  Congress  cannot  restrict  an  entit3^s  freedom  to  speak  on  public 
issues  simply  because  that  entity  receives  Federal  dollars.  It  can 
restrict  the  use  of  the  Federal  dollars,  but  it  can't  restrict  the  use 
of  private  moneys  which  are  beyond  the  scope  of  the  federally  fund- 
ed program.  And  as  to  the  one  page,  there  is  no  way  that  one  page 
is  going  to  work  under  this  bill. 

As  I  said,  in  order  for  Georgetown  to  report  on  this,  it  is  going 
to  have  to  monitor  the  political  activities  of  every  one  of  the  thou- 
sands of  people  to  whom  it  disburses  funds,  and  for  every  one  of 
those  persons  who  spends  more  than  15  percent  of  their  expendi- 
tures on  political  advocacy,  Georgetown  is  going  to  have  to  count 
that  as  its  political  advocacy  and  report  it  to  Congress. 

In  fact,  there  is  a  domino  effect  to  this  because  the  definition  is 
circular.  I  am  an  employee  of  Georgetown,  right?  So  I  get — I  would 
have  to  determine  whether  I  am  spending 

Mr.  GuTKNECHT.  Mr.  Cole,  if  I  could  interrupt  you,  I  think  House 
counsel  can  clarify  this,  because  there  is  going  to  be  a  manager's 
amendment  which  I  think  will  deal  with  your  specific  concern 
about  individuals. 

Mr.  Cole.  No,  I  don't  think  it  will,  for  this  reason.  The  amend- 
ment— and  I  have  seen  the  amendment.  The  amendment  would  not 
require  me  as  a  recipient  of  a  grant,  as  an  individual  recipient  of 
a  grant,  if  I  get  a  Fulbright  fellowship,  I  would  not  be  covered  by 
these  restrictions. 

However,  as  someone  who  gets  funds  from  an  entity,  George- 
town, which  gets  Federal  dollars,  I  would  have  to  restrict  my  politi- 
cal advocacies  to  15  percent  of  my  expenditures.  If  I  engage  in  po- 
litical advocacy  over  the  15  percent  threshold,  then  the  fact  that 
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Greorgetown  is  disbursing  funds  to  me  constitutes  political  advocacy 
which  has  to  be  reported. 

Mr.  GUTKNECHT.  What  would  be  an  appropriate  percentage?  If 
you  are  spending  75  percent  of  your  time  on  political  advocacy,  do 
you  think  that  is  OK?  Don't  you  think  there  should  be  some  restric- 
tion? 

Mr.  Cole.  No.  I  think 

Mr.  GuTKNECHT.  So  you  think  taxpayers  should  subsidize  you,  if 
you  want  to  spend  100  percent  of  your  time  up  here  on  the  Hill  ad- 
vocating political  purposes,  you  believe  that  that  is  perfectly  accept- 
able? 

Mr.  Cole.  No,  no,  I  don't  believe 

Mr.  GuTKNECHT.  What  is  the  percentage? 

Mr.  Cole.  What  I  beUeve  is 

Mr.  GUTKNECHT.  No.  Answer  the  question.  What  is  the  percent- 
age? You  say  that  15  percent  is  too  restrictive. 

Mr.  Cole.  Yes.  The  first  amendment 

Mr.  GuTKNECHT.  What  is  the  correct  percentage? 

Mr.  Cole.  The  first  amendment  guarantees  me  the  right  to 
spend  my  private  money,  my  private  money,  100  percent  of  my  pri- 
vate money  on  political  advocacy. 

Mr.  GUTKNECHT.  Absolutely.  Absolutely.  Except  you  cannot  con- 
tribute more  than  $1,000  to  a  congressional  campaign. 

Mr.  Cole.  That's  right,  but  I  can  come  up  here  and  speak  and 
write  op-eds  and  I  can  take  out  big  advertisements  in  the  Washing- 
ton Post  and  I  can  give  money  to  referendum  campaigns.  That  is 
poUtical  speech.  I  can  engage  in  that  100  percent.  I  can  engage  in 
that  as  long  as  I  am  doing  it  with  private  funds. 

Mr.  GuTKNECHT.  If  you  were  a  congressional  staffer,  how  much 
could  you  contribute  to  a  congressional  campaign? 

Mr.  Cole.  If  I  am  a  congressional  staffer,  I  am  covered  by  the 
Hatch  Act  and  those  restrictions  which  are  designed 

Mr.  GUTKNECHT.  Those  are  constitutional? 

Mr.  Cole.  Those  are  designed  to  ensure  that  there  is  not  corrup- 
tion and  Congresspeople  don't  encourage  their  staff  people  to  be  en- 
gaging in  political  advocacy 

Mr.  GUTKNECHT.  But  the  nub  of  your  argument  is,  even  if  you 
get  100  percent  of  your  salary,  that  you  ought  to  be  able  to  spend 
100  percent  of  your  time  up  here  on  Capitol  Hill  advocating  politi- 
cal  

Mr.  Cole.  Yes.  If  it  is  private  money.  Congress  has  nothing  to 
say  about  it. 

Mr.  GUTKNECHT.  The  issue  is  not  private  money.  The  issue  is 
public  money. 

Mr.  Cole.  No,  it  isn't. 

Here's  the  problem.  Under  this  bill,  Georgetown  gets  $10,000  to 
do  a  research  proposal  on  artificial  intelligence.  Now,  I  have  noth- 
ing to  do  with  Greorgetown's  artificial  intelligence  program.  I  teach 
constitutional  law.  Georgetown  pays  me  to  teach  constitutional  law 
with  private  money.  I  get  wholly  private  money.  I  have  no  Federal 
input  whatsoever  into  my  income,  all  right? 

I  pay  tax  dollars  so  I  have  Federal  output,  but  I  get  no  input 
from  the  Federal  Government  whatsoever  for  my  income.  Nonethe- 
less, this  bill  would  require  Georgetown  to  monitor  my  political  ac- 
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tivities  to  determine  whether  I  am  spending  more  than  15  percent 
on  poHtical  advocacy.  If  I  am,  then  Georgetown  has  to  count  that 
as  its  pohtical  advocacy  with  its  private  money  that  it  is  paying 
me,  has  to  report  that  to  the  Grovemment  and  it  counts  toward  its 
5-percent  Hmit. 

Now,  for  me  to  determine  whether  I'm  spending  more  than  15 
percent  on  poHtical  advocacy,  I  in  turn,  because  the  definition  of 
"political  advocacy^'  includes  disbursement  of  cash  to  any  person 
who  spends  more  than  15  percent  of  their  private  money  on  politi- 
cal advocacy,  I  in  turn  have  to  decide  whether  my  grocery  store 
where  I  buy  milk  spends  more  than  15  percent  on  political  advo- 
cacy, whether  the  magazines  that  I  subscribe  to  spend  more  than 
15  percent  on  political  advocacy,  because  if  they  do,  then  my  dis- 
bursing funds  to  them  counts  as  political  advocacy,  which  is  then 
attributed  to  Georgetown. 

So  what  you  are  requiring  is  essentially  monitoring  of  every  fi- 
nancial transaction  that  has  any  relationship  whatsoever  to  any 
entity  that  is  receiving  any  amount  of  Federal  funds,  even  where 
the  financial  transaction  is  totally  private  money. 

This  is  the  biggest  regulatory  bill  I  have  seen  this  year  from  Con- 
gress. It  is  regulating  the  political  speech  of  millions  of  U.S.  citi- 
zens. 

Mr.  Flanigan.  Mr.  Chairman,  I  recognize  this  is  a  little  free 
flowing  here,  but  if  I  could  just  say,  that  would  be  a  wonderful  ex- 
ample if  it  were  true,  but  that  is  not  what  the  bill  says,  at  least 
according  to  my  reading. 

The  section  of  the  bill  which  I  think — I  have  seen  so  many  dif- 
ferent versions  of  this,  I  am  not  sure  where  we  are,  but  at  least 
the  specific  limitation  that  I  think  Professor  Cole  is  referring  to 
limits  the  use  of  money — funds  from  any  grant.  So  in  Professor 
Cole's  example,  if  Georgetown  University  is  receiving  money  for  an 
artificial  speech  center  and  also  paying  his  salary,  that  doesn't 
work.  It  has  to  be  the  money  used  to  pay  his  salary. 

Mr.  Cole.  If  I  could  just  respond  to  that  just  to  clarify  for  the 
record.  Mr.  Flanigan  is  pointing  to  the  wrong  provision.  The  provi- 
sion I  am  referring  to  is  1(c)  1(d)  and  this  is  referred  to  in  my  testi- 
mony. The  definition  of  "political  advocacy  includes  allocating,  dis- 
bursing, or  contributing  any  funds  to  any  individual,  entity,  or  or- 
ganization whose  expenditures  for  political  advocacy  for  the  pre- 
vious Federal  fiscal  year  exceeded  15  percent  of  its  total  expendi- 
tures for  the  Federal  fiscal  year. 

So  the  definition  of  "political  advocacy"  includes  the  disburse- 
ment of  private  funds  to  private  entities  who  are  engaging  in  more 
than  15  percent  political  advocacy  with  their  wholly  private  funds. 

So  what  you  are  doing  is,  down  the  Hne,  restricting  the  freedoms 
of  millions  of  U.S.  citizens,  and  at  the  same  time  you  are  requiring 
that  this  political  advocacy  be  reported  to  Congress,  which  I  believe 
violates  the  right  to  engage  in  anonymous  speech. 

Mr.  McIntosh  [presiding].  Mr.  Gutknecht,  could  I  ask  Mr.  Flani- 
gan and  Mr.  Harrison  to  comment  on  Mr.  Cole's  constitutional 
analysis  of  that  provision,  of  that  situation. 

First  of  all,  Mr.  Harrison,  welcome.  I  didn't  get  a  chance  to  wel- 
come you  earlier.  We  were  colleagues  at  the  Justice  Department, 
and  now  he  has  gone  on  to  a  higher  calling,  educating  our  young 
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people  about  constitutional  law.  What  is  your  opinion  of  Mr.  Cole's 
analysis  of  whether  that  is  constitutionally  suspect? 

Mr.  Harrison.  Well,  the  solution,  as  is  drawn  to  the  Internal 
Revenue  Code  with  most  of  these  difficulties,  is  to  keep  the  political 
and  the  grant-receiving  entities  separate  from  one  another. 

A  lot  of  501(c)(3)  organizations  right  now  have  501(c)(4)  affiliates 
that  engage  in  political  activity.  I  expect  that  what  organizations 
like  Georgetown  University,  if  they  are  concerned  about  this  sort 
of  thing,  are  going  to  do  is  create  separate  organizations  and  they 
will  control  them  but  they  will  keep  the  funds  separate,  from  sepa- 
rate organizations  to  engage  in  their  grant  activities  and  their  po- 
litical activities  so  as  to  make  sure  that  the  dollars  are  really  kept 
separate  from  one  another. 

When  Georgetown's  political  activities  are  hidden  off  organiza- 
tionally— not  organizationally  but  financially  from  an)d;hing  that 
it's  doing,  it's  receiving  Federal  subsidies,  I  think  the  vast  bulk  of 
these  problems  are  going  to  go  away. 

It  is  always  possible  that  some  bizarre  collection  of  events  will 
create  a  difficulty,  and  the  bill  I  think  is  designed  to  obviate  that 
problem  if  it  arises,  but  there  are  going  to  be  very  few  of  them,  I 
think,  you  know,  once  the  organizations  involved  separate  their  ac- 
tivities and,  in  particular,  separate  their  political  activities  and 
their  grant  activities. 

So  keep  the 

Mr.  McIntosh.  Let  me  go  to  another  line  of  analysis  with  you. 
My  alma  mater,  the  University  of  Chicago,  had  a  limitation  on  its 
faculty  from  engaging  in  outside  consulting  and  therefore  limited 
their  abiHty  to  Utigate,  spend  a  certain  percentage  of  their  time 
doing  that.  Do  they  infringe  upon  their  first  amendment  rights  by 
putting  that  type  of  limitation  on  their  faculty? 

Mr.  Harrison.  The  University  of  Chicago,  of  course,  is  a  private 
organization.  Perhaps  a  better  one  would  be  my  employer,  the  Uni- 
versity of  Virginia,  which  is  subject  to  constitutional  limitations 
and  does  have  restrictions  along  those  lines,  and  they  are  de- 
signed— and  they  are  about  sort  of  what  you  do  during  the  week 
and  not  what  you  do  during  the  weekend,  but  they  do  entail  some 
incidental  restrictions  on  what  you  do  during  the  week,  and  they 
are  there  in  order  to  make  sure.  A,  that  the  university  isn't  paying 
for  what  it  shouldn't  be  paying  for,  and,  B,  that  you  are  really  per- 
forming your  job  at  all  times. 

One  of  the  points  not  to  lose  track  of  here  is  that  various  kinds 
of  incidental  restrictions — it  is  not  the  law  that  anything  that  in- 
volves any  effect  on  what  people  can  do  with  their  own  money  is 
unconstitutional;  that  is  not  the  law.  Rust  v.  Sullivan,  the  match- 
ing funds  show  that.  The  Hatch  Act  demonstrates  that. 

The  old  version  of  the  Hatch  Act  forbade  public  employees  from 
engaging  in  certain  partisan  political  activity  on  their  own  time. 

The  real  question  in  situations  like  this  is,  what  is  Congress  at- 
tempting to  pursue?  What  goal  is  Congress  attempting  to  pursue? 
Is  it  attempting  to  pursue  the  legitimate  goal  of  controlling  the  use 
of  Federal  funds?  And  the  answer  here  is  yes.  And  how  extensive 
is  any  impact  that  that  may  have  on  private  activities?  And  the  an- 
swer here  is  that  the  impact  is  quite  slight.  Is  there  some?  Perhaps 
there  is. 


378 

Is  there  some  from  the  Internal  Revenue  Code  as  it  now  stands? 
Of  course  there  is.  It  is  a  little  more  complicated  to  set  things  up 
so  as  to  be  in  compliance,  but  there  isn't  an  absolute  principle  that 
there  can't  be  any  effects  on  what  people  do  with  their  own  time 
and  in  their  own  way.  I  think  that  is  a  false  lead.  I  think  that  will 
just  confuse  us. 

Mr.  McIntosh.  Let  me  ask  you  this,  Mr.  Harrison.  There  have 
been  several  proposals  on  the  Hill  dealing  with  campaign  financ- 
ing, and  generally  those  that  advocate  taxpayer  financing  of  cam- 
paigns do  so  with  the  limitation  that  the  candidates  can  only  spend 
a  certain  amount  of  private  money.  Some  of  them  say  you  can't 
spend  any  private  money.  Some  of  them  say  you  can  only  spend  a 
certain  amount  of  private  money  in  your  own  campaign.  Are  those 
more  or  less  intrusive  of  first  amendment  rights  than  the  provi- 
sions of  this  bill? 

Mr.  Harrison.  Clearly — they  are  clearly  more  so.  Let  me  say  two 
things  about  proposals  like  that. 

First,  if  there  is  a  general  principle  that  restrictions  on  the  use 
of  Federal  funds  may  never  entail  any  restrictions  on  the  use  of 
private  funds,  then  they  are  clearly  unconstitutional.  That  is  not  a 
hard  question. 

Mr.  McIntosh.  And  therefore  Buckley  v.  Valeo  was  incorrectly 
decided,  if  you  have  that  broad  principle  that  you  can  never  Umit 
the  use 

Mr.  Harrison.  To  the  extent  that  you  read  Buckley  as  approving 
that  arrangement  in  the  Presidential  comments — Buckley  is  a  little 
dicey  on  that  question,  but  I  think  this  is  worth  pursuing,  because 
even  if  you  don't  think  that  there  is  an  absolute  principle,  that  sort 
of  an  effect  on  private  funds  is  forbidden — and,  as  I  say,  the  court 
cases  suggest  that  there  isn't  a  principle  like  that;  something  else 
is  going  on — it  seems  to  me  that  the  proposed  restrictions  on  cam- 
paign expenditures,  the  idea,  if  you  take  the  Federal  matching 
funds,  you  have  to  agree  to  spend  only  so  much  of  your  money,  that 
is  an  idea  that  has  been  floating  around  for  several  years  in  House 
and  Senate  races. 

The  great  difference  between  that  and  this  proposal  and,  say, 
what  was  going  on  in  Roster,  some  of  these  other  cases,  is  that  on 
the  campaign  finance  side,  the  whole  purpose  of  the  measure  is  to 
limit  what  people  do  with  their  own  money.  That  is  what  Congress 
is  trying  to  accomplish. 

That,  I  think,  is  an  impermissible  purpose,  but  that  is  not  to  say 
that  there  can't  be  any  incidental  effects  on  what  people  do  with 
their  own  money  when  Congress  is  pursuing  some  other  purpose. 
That  is  one  of  the  things  that  Rust  stands  for. 

In  Rust,  Congress  is  saying,  we  want  to  subsidize  one  kind  of 
program,  we  don't  want  to  subsidize  another  kind  of  program.  The 
Court  had  previously  said  that  is  perfectly  fine,  those  distinctions 
can  be  drawn. 

What  can  Congress  do  in  order  to  make  that  it  subsidizes  only 
the  kinds  of  programs  it  wants  to  subsidize?  It  turns  out,  one  of 
the  things  it  can  do  is  say,  when  you  participate  in  one  of  these 
programs,  your  own  money  has  to  be  subject  to  these  restrictions, 
and  pursuing  a  permissible  end  with  an  acceptable  kind  of  limita- 
tion on  what  people  do  with  their  own  funds. 
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Mr.  Ehrlich.  Mr.  Chairman,  if  the  chairman  would  yield. 

Mr.  McIntosh.  Yes,  Mr.  EhrHch. 

Mr.  Ehrlich.  Mr.  Harrison,  let  me  just  follow  up  with  your  last 
observation.  I  found  it  very  interesting,  and  I  just  read  your  state- 
ment pretty  quickly  here.  Is  your  last  point  that,  with  respect  to 
the  analogy  to  campaign  financing — we  have  that  system  in  Mary- 
land by  the  way;  we  already  have  that.  If  you  take  the  Federal 
funds,  you  are  absolutely  subject  to  an  objective  limitation  with  re- 
spect to  your  private  funds  in  a  gubernatorial  race. 

Was  your  purpose  that — and  obviously  that  is  a  wholesale  limita- 
tion on  private  behavior,  but  where  the  legislative  body — in  that 
case,  the  Maryland  legislature;  in  this  case  Congress — has — the 
Court  said  where  the  legislative  body  has  another  legitimate  pur- 
pose in  the  scheme — ^in  that  case  being,  I  guess,  the  cost,  the  ex- 
traordinary cost  of  campaigns  and  trying  to  control  the  cost  of  cam- 
paigns, that  being  a  legitimate  overriding  purpose — is  that  your 
point? 

Mr.  Harrison.  Well,  no,  it's  not,  and  let  me  try  to  clarify  this, 
because  sort  of  part  of  what  I  am  doing  in  using  this  as  an  illustra- 
tion— I  mean,  I  am  expressing  my  own  view  on  a  much  mooted 
question  on  which  different  people  have  different  views. 

It  seems  to  me  that — sort  of — especially  under  Buckley  v.  Valeo 
and  principles  that  the  Court  has  developed  since  Buckley,  the  ar- 
rangement under  which  the  condition  of  receipt  of  Federal  funds  is 
a  Umitation  on  what  you  can  do,  what  you  can  do  with  your  own 
money,  I  think  that  is  unconstitutional. 

That,  as  I  say,  is  a  question  on  which  people  disagree.  The  con- 
trary argument  is  no;  the  goal  that  is  being  pursued  there  is  suffi- 
ciently overriding. 

Mr.  Ehrlich.  The  goal  being  what  I  articulated;  correct? 

Mr.  Harrison.  Yes,  absolutely. 

The  point  here  is  that  the  problems  that  arise  in  the  campaign 
finance  context  don't  arise  in  this  context.  This  is  much  less  trou- 
blesome because  there  is  no  question — ^you  know,  what  I  would  say, 
the  problem  with  the  campaign  finance  limitation  is  that  the  pur- 
pose is  to  reduce  private  political  spending,  and  I  would  say  that 
is  an  impermissible  purpose. 

You  can  debate  whether  that  is  an  impermissible  purpose  or  not, 
but  the  purpose  of  this  legislation  is  not  to  reduce  private  political 
advocacy.  The  purpose — and  the  Court  looks  at  both  purpose  and 
effect,  but  the  heart  of  it,  I  think,  is  purpose.  The  purpose  here  is 
to  make  sure  that  the  Federal  funds  are  spent  only  in  the  way  Con- 
gress wants  them  to  be  spent,  and,  again,  one  of  the  things  Rust 
teaches  is  that  those  limitations  can  have  certain  effects,  and,  you 
know,  they  are  not  great,  but  they  are  there,  on  how  private  dollars 
are  spent. 

I  think  the  important  thing  is  to  look  at  the  purpose  and  to  con- 
trast with  campaign  finances.  That  purpose  is  dicey;  this  purpose 
is  clearly  permissible. 

Mr.  Ehrlich.  Thank  you,  Mr.  Chairman. 

Mr.  McIntosh.  Thank  you,  Mr.  EhrUch. 

Professor  Cole,  let  me  ask  you  a  series  of  questions  which,  don't 
feel  you  need  to  go  into  at  great  length.  A  yes  or  no  answer  would 
be  satisfactory,  although  if  you  want  to  amphfy  it,  feel  free  to. 
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Do  you  agree  with  the  holding  in  Regan  v.  Taxpayers  Association 
that  upheld  the  501(c)(3)  limitations  on  lobbying  activity? 

Mr.  Cole.  I  am  not  sure  whether  it  is  relevant  whether  I  agree 
with  it.  I  think  it  is  the  law  of  the  land.  I  mean  I  think  it  is  the 
law  of  the  land.  I  think  it  is  quite  distinguishable  from  what  you 
are  doing  here,  but  I  think  it  is  the  law  of  the  land. 

Mr.  McIntosh.  And  do  you  think  the  holding  was  correct? 

Mr.  Cole.  I  think  that  it  is  the  law  of  the  land.  I  think  that 
there  are  some  problems  with  it,  but  I  think  that  to  the  extent  that 
one  reads  Regan — and  I'm  sorry,  I  don't  know  a  law  professor  who 
could  give  you  a  yes  or  no  answer,  but  to  the  extent  that  you  read 
Regan  to  say 

Mr.  McIntosh.  Worse  than  lawyers. 

Mr.  Cole.  Right,  they  are. 

To  the  extent  that  you  read  Regan  to  say  that  the  Government 
can  choose  not  to  subsidize  lobbying  activities,  which  is  what  the 
Supreme  Court  said,  we  read  501(c)(3)  as  simply  a  choice  by  Con- 
gress not  to  subsidize  lobbying  activities. 

The  reason  we  read  that  to  be  the  purpose  of  501(c)(3)  is  because 
501(c)(4)  exists  and  entity  separation  is  specifically  allowed,  and 
what  entity  separation  does,  when  combined  with  501(c)(4),  is  allow 
any  entity  which  receives  the  tax  deductions  under  501(c)(3)  but 
wants  to  engage  in  lobbjdng,  allows  them  to  engage  in  unlimited 
lobb3ring  with  their  private  expenditures  through  the  501(c)(4)  re- 
gime. 

So  what  they  said  was,  as  long  as  Congress  sets  up  a  program 
by  which  an  entity  is  unrestricted  in  its  freedom  to  spend  its  own 
money  on  lobbying,  it  is  permissible  for  Congress  to  set  up  a 
501(c)(3)  program  which  conditions  a  deduction,  a  subsidy,  on  an 
agreement  not  to  lobby. 

Mr.  McIntosh.  Let  me  check  with  the  other  panelists.  Is  it  your 
interpretation  that  the  Regan  case  requires  them  to  be  unre- 
stricted? It  seems  to  me  that  501(c)(3)'s  do  have  restrictions  on 
their  own  money. 

Mr.  Cole.  501(c)(3)'s  do,  but  501(c)(3)'s  have  a  choice  of  creating 
an  affiliate  of  501(c)(4)  which  is  unrestricted  in  its  freedom  to 
spend  private,  nonsubsidized  moneys  on  lobbying.  And  that  is  criti- 
cal, and  the  difference  with  respect  to  this  bill  is  that  this  bill  pro- 
vides for  no  opportunity  for  such  separation. 

Mr.  McIntosh.  It  is  my  understanding  that  they  are  also  willing 
to  uphold  the  provision  with  respect  to  entities  that  don't  have  a 
(c)(4). 

Mr.  Cole.  The  reason  is  because  any  entity  has  the  choice  to  set 
up  a  (c)(4)  and  that  allows  the  entity  to  freely  spend  its  private 
money  on  political  advocacy. 

Under  this  bill — let's  take  Georgetown  again.  If  Georgetown 
could  prove  that  every  cent  of  that  $10,000  grant  for  artificial  intel- 
ligence research  was  spent  on  artificial  intelligence,  it  would  still 
have  to  restrict  95  percent  of  its  whole  private  money.  Now,  that 
is  not  the  way  501(c) 

Mr.  McIntosh.  Is  Georgetown  a  501(c)(3)? 

Mr.  Cole.  Georgetown  I  think  is  an  educational  institution.  I  am 
not  sure  what  its  tax  status  is  vis-a-vis  501(c)(3)  and  501(c)(4). 
There  is  a  tax  person  here.  We  could  get  the  answer  to  that. 


381 

Mr.  Harrison.  It  has  probably  got  multiple  entities.  I  think  UVA 
does. 

Mr.  McIntosh.  So  assuming  the  fund  went  straight  to  George- 
town University,  they  would  have  similar  limitations  under  their 
Tax  Code. 

Mr.  Cole.  As  a  condition  on  the  Federal  subsidy  which  comes 
with  tax  deductibility  under  501(c)(3),  you  are  not  allowed  to  en- 
gage in  substantial  lobbying,  but  the  Supreme  Court  upheld  that 
because  they  said,  given  the  existence  of  501(c)(4),  given  the  exist- 
ence of  Georgetown's  ability  to  essentially  separate  off  all  private 
moneys  that  it  wants  to  spend  on  lobbying  in  a  501(c)(4)  and  spend 
them  without  restriction  on  lobbying,  then  what  we  construe 
501(c)(3)  to  be  is  simply  a  choice  not  to  subsidize  lobbying. 

Now,  Congress  can  make  that  choice.  That's  what  Regan  stands 
for.  But  Congress  has  already  made  that  choice.  It  already  has 
laws,  as  we  have  heard  earlier  today,  that  specifically  say,  we 
choose  not  to  subsidize  lobbjdng. 

Under  this  bill,  even  if  an  entity  can  prove  that  not  1  penny  of 
Federal  dollars  has  gone  to  lobbying,  it  still  has  to  restrict  95  per- 
cent of  its  private  money  to  nonlobbying,  nonpolitical  advocacy 
cases. 

Mr.  McIntosh.  Which  is  the  case  of  501(c)(3)'s. 

Let  me  move  on  to  a  case  where  they  actually  did  restrict  private 
money,  and  that  was  in  Rust  v.  Sullivan.  Do  you  agree  with  the 
holding  in  Rust  v.  Sullivan'? 

Mr.  Cole.  I  do,  and  I  would  like  to  read  what  I  think  is  the  most 
important  passage  in  Rust  v.  Sullivan.  It  distinguishes  what  it 
upheld  in  Rust,  which  was  a  restriction  on  title  X  family  planning 
programs  and  the  money  spent  in  the  title  X  family  planning  pro- 
gram, and  it  said: 

In  contrast,  our  unconstitutional  condition  cases  involve  situations  in  which  the 
Government  has  placed  a  condition  on  the  recipient  of  the  subsidy  rather  than  on 
a  particular  program  or  service,  thus  effectively  prohibiting  the  recipient  from  en- 
gaging in  the  protected  conduct  outside  the  scope  of  the  federally-funded  program. 

That  sentence  is  about  the  best  description  of  this  bill  that  I  can 
imagine.  This  bill  places  a  condition  on  grant  recipients,  not  on  the 
grant,  not  on  the  program  that  is  funded,  but  on  the  recipient,  thus 
effectively  prohibiting  the  recipient  from  engaging  in  protected  con- 
duct, first  amendment  protected  conduct,  outside  the  scope  of  the 
federally  funded  program. 

So  I  agree  with  Rust,  and  I  believe  Rust  stands  for  the  propo- 
sition that  this  bill  is  unconstitutional. 

Mr.  McIntosh.  Under  Rust,  you  read  the  restrictions  on  poUtical 
campaigns  who  receive  Federal  dollars  to  be  prohibited  or  allowed? 

Mr.  Cole.  I  think  Rust  could  be  read  to  support  the  notion  that 
they  would  not  be  permitted.  I  think  the  question  would  be  with 
respect — and  that  question  has  not  been  addressed — whether  or 
not  voluntary  restrictions  are  constitutional.  It  is  a  much-mooted 
point,  but  I  think  the  question  really  would  be,  it  is  clearly  a  re- 
striction on  private  speech  and  it  is  a  condition  of  receiving  a  Fed- 
eral grant. 

The  question  is,  is  the  purpose  in  equahzing  resources  between 
candidates  for  election  sufficiently  compelling  to  justify  the  restric- 
tion on  private  financing?  Obviously  you  can't  serve  the  purpose 
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without  restricting  private  financing.  So  the  question  would  be,  is 
that  a  legitimate  purpose?  Some  people  believe  it  is.  Some  people 
believe  it  isn't. 

The  Supreme  Court  in  Buckley  suggested  that  it  was  not,  but  the 
voluntary  restriction  in  Buckley  was  not  challenged  and  so  the 
Court  didn't  address  that  question.  So  I  think  Rust  doesn't  really 
tell  us  whether  that  is  constitutional  or  unconstitutional.  What  it 
does  tell  us  is  that  first  amendment  restrictions  would  have  to  be — 
first  amendment  scrutiny  would  have  to  be  applied  to  that  pro- 
gram. 

Mr.  McIntosh.  Well,  let  me  say  categorically,  the  purpose  of  this 
statute — there  are  several  that  are  very  important  here.  One  is  to 
limit  the  effect  of  taxpayer  subsidies  for  lobbjdng  activities,  which, 
the  evidence  that  has  come  before  this  subcommittee,  indicates  is 
indeed  happening  in  spite  of  current  law. 

The  other  is,  not  unlike  the  intent  of  the  former  Hatch  Act,  that 
we  have  found  at  least  two  instances  where  agencies  have  used  the 
fact  that  they  Eire  making  grants  to  private  sector  entities  to  en- 
courage them,  and  in  one  case,  against  the  entity s  first  response 
that  we  don't  do  that,  to  engage  in  lobbying  activities,  and  that 
there  is  a  high  degree  of  undue  influence  going  from  the  agencies 
to  these  grant  recipients  and  that,  in  the  same  way,  the  Hatch  Act 
prohibited  the  individual  from  exercising  their  political  rights  in 
order  to  shield  them  from  that  undue  influence,  this  act  will  put 
the  prohibition  on  the  grant  recipients  and  then,  I  think,  have  a 
very  beneficial  effect  that  the  agencies  won't  be  channeling  their 
activities  toward  lobbying. 

So  there  is  clear  evidence  that  there  are  these  problems  there, 
and  the  purpose  of  this  provision  is  ultimately  to  effect  those  pur- 
poses. Ultimately,  in  my  view,  people  do  have  a  choice.  They  can 
always  choose  to  not  be  a  grant  recipient  and  fund  their  activities 
in  the  private  sector  through  a  separate  entity  from  one  that  re- 
ceives Federal  money. 

Mr.  Cole.  Well,  you  can  say  that  about  any  unconstitutional  con- 
dition program.  You  can  say  it  about  the  FCC  v.  League  of  Women 
Voters  case  where  public  television  stations,  if  they  received  Fed- 
eral grants  under  the  Communications  Act,  had  to  agree  not  to  en- 
gage in  editorializing  with  their  private  money. 

You  could  say,  well,  they  have  the  choice.  They  could  have  not 
taken  the  Federal  grants  and  engaged  in  editorializing,  which  is 
very  similar  to  political  advocacy,  and  therefore  there  is  no  prob- 
lem. The  Supreme  Court  disagreed. 

The  Supreme  Court  said  that  because  the  restriction  in  the  Com- 
munications Act  limited  the  public  television  station's  ability  to  edi- 
torialize with  its  private  funds,  it  was  unconstitutional,  and  in  fact, 
the  Government  argued  in  that  case  exactly  what  has  been  sug- 
gested here.  That  is,  entity  separation  might  solve  the  problem. 
The  public  television  station  could  sort  of  create  a  separate  fund- 
receiving  entity  and  get  that  Federal  grant  and  then  engage  in  edi- 
torializing with  its  separate  entity. 

The  Supreme  Court  rejected  that  sirgument  because  the  statute 
did  not  provide  explicitly  for  entity  separation,  nor  does  this  stat- 
ute, unlike  501(c)(3)  and  501(c)(4)  which  expUcitly  does. 
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Mr.  McIntosh.  I  am  not  familiar  with  that  case,  although  coun- 
sel informs  me  that,  in  fact,  they  indicated  if  an  affiliate  could  en- 
gage in  the  speech,  that  would  be  fine. 

Mr.  Flanigan  or  Mr.  Harrison,  could  you  comment  on  this  hne  of 
reasoning? 

Mr.  Flanigan.  Just  briefly. 

I  think  that  particularly  the  Rust  decision,  since  it  is  the  Court's 
most  recent  pronouncement  on  this  issue,  has  to  be  read  very  care- 
fully. 

The  language  that  F*rofessor  Cole  quoted  indeed  is  in  the  opinion, 
but  you  need  to  go  on  and  read  the  whole  of  it.  Otherwise  it  doesn't 
make  sense,  it  is  read  out  of  context.  There  the  Court  went  on  to 
discuss  the  FCC  v.  League  of  Women  Voters  case,  noting  specifically 
the  language  from  that  case.  Indeed,  this  is  a  quote  from  the  Rust 
opinion.  We  expressly  recognized  in  FCC  v.  League  of  Women  Vot- 
ers, however,  that  were  Congress  to  permit  the  recipient  stations 
to  "establish  affiliate  organizations  which  could  then  use  the  sta- 
tion's facilities  to  editorialize  with  non-Federal  funds,  such  a  statu- 
tory mechanism  would  plainly  be  valid." 

I  guess  I  confess,  I  have  not  read  this  legislation  as  prohibiting 
an  institution  from  establishing  an  affiUate  which  could  use  non- 
Federal  funds  to  engage  in  political  advocacy,  however,  that  is  de- 
fined in  the  statute.  I  guess  I  am  a  bit  puzzled  as  to  why  Professor 
Cole  believes  that  that  is  the  case  in  this  statute. 

Mr.  McIntosh.  That  is  my  understanding  of  the  legislative  lan- 
guage as  well. 

Professor  Harrison. 

Mr.  Harrison.  Let  me  just  add  that  I  think  that  an  awful  lot, 
perhaps  the  bulk,  of  grantees  on  their  501(c)(3)'s  already  have  a 
501(c)(4).  They  have  that  much  entity  separation.  It  may  well  be 
that  for  safety's  sake  they  will  now  set  up  another  entity  to  get 
Federal  grant  money  and  they  will  then  have  to  be  careful  about 
where  the  Federal  grant  money  goes  from  that  entity,  in  particular, 
mgike  sure  that  it  doesn't  go  to  the  501(c)(4). 

But  the  combination  of — ^you  know,  this  bill,  as  I  understand  it, 
requires  a  combination  of  financial  separation  and  entity  separa- 
tion. Both  of  those  have  been  approved  by  the  Court.  It  is  being  re- 
quired in  pursuit  of  a  goal  Congress  is  clearly  permitted  to  pursue. 

Yes,  I  want  to  say  again,  as  a  law  professor  who  tries  to  invent 
interesting  hypotheticals,  yes,  you  can  imagine  situations  in  which 
there  may  be  constitutional  difficulties,  but  first,  for  an  entity  that 
is  tr3dng  to  comply,  the  way  to  compliance  in  the  vast  bulk  of  cases 
is  marked  quite  clearly;  and,  second,  to  make  again  the  point  I 
made  before,  the  provision  just  saying  that  Federal  funds  can't  be 
used  to  lobby,  all  by  itself,  can  create  a  problem  for  an  entity  that 
doesn't  have  entity  separation.  It  has  its  legal  personality  and  its 
money  all  in  one  big  pot.  It  can  easily  find  itself  falling  afoul  just 
of  that  initial  requirement,  the  constitutionality  of  which  seems  to 
be  unquestioned. 

So  if  that  were  all  there  were,  I  think — ^you  know,  people  must 
turn  square  comers  when  they  deal  with  the  Government — I  think 
you  would  see  a  lot  of  financial  and  entity  separation  without  re- 
gard to  the  other  requirements  in  the  amendment. 
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Mr.  McIntosh.  Thank  you  very  much,  all  of  you,  for  your  testi 
mony  today. 

Mr.  Gutknecht  received  unanimous  consent,  or  the  counsel,  to 
ask  some  questions. 

Before  I  turn  to  counsel,  let  me  ask  unanimous  consent  to  enter 
into  the  record  two  letters.  One  is  from  Prof.  Lillian  Bavier  at  the 
University  of  Virginia  Law  School  in  which  she  endorses  the  rea- 
soning and  conclusions  in  a  letter  from  our  witness,  Mr.  Timothy 
Flanigan,  indicating  that  it  is  their  opinion  that  this  legislation 
does  survive  constitutional  scrutiny  and  does  not  violate  the  first 
amendment. 

Mr.  Flanigan.  Mr.  Chairman,  that  is  a  higher  grade  than  she 
gave  me  in  my  property  class  as  a  first-year  law  student. 

Mr.  McIntosh.  It  is  heartening  to  know  we  improve  with  time, 
isn't  it,  Mr.  Flanigan?  Seeing  no  objection,  both  letters  will  be  en- 
tered into  the  record. 

Let  me  turn  now  to  our  counsel  for  the  subcommittee,  Mr.  Todd 
Gaziano. 

Mr.  Gaziano.  Thank  you,  Mr.  Chairman. 

The  last  series  of  questions  or  comments  has  almost,  I  think, 
cleared  up  an  important  point  that  I  would  like  to  just  have  the 
record  reflect.  It  seems  that  Professor  Cole's  reading  of  this  statute 
and  a  large  part  of  his  constitutional  analysis  is  based  on  his  belief 
that  the  legislation  does  not — that  actually  prohibits  entity  separa- 
tion. 

I  would  submit  that  the  legislation  implicitly  assumes  entity  sep- 
aration because  it  attempts  to  limit  cross-subsidization  of  entities, 
and  I  want  to  ask  Mr.  Flanigan  and  Mr.  Harrison — and,  Mr.  Flani- 
gan, I  think  you  have  already  addressed  this,  to  use  Professor 
Cole's  hypothetical  about  Georgetown  University,  is  there  an3rthing 
in  this  legislation  that  would  prohibit  Georgetown  University  fi"om 
setting  up  a  501(c)(4)? 

Mr.  Flanigan.  Not  to  my  understanding. 

Mr.  Gaziano.  Or  some  other  affiliate? 

Mr.  Flanigan.  No. 

Mr.  Gaziano.  To  engage  in  as  much  political  activity  as  it 
deemed  properly? 

Mr.  Flanigan.  As  long  as  it  complied  with  the  requirements  con- 
cerning cross-funding,  no. 

Mr.  Gazlano.  Now,  do  the  provisions  which  limit  cross-funding 
imply  that  the  intent  of  Congress  is  to  prohibit  entity  separation 
or  to  recognize  entity  separation? 

Mr.  Flanigan.  I  would  say  that  from  that  I  derive  that  Congress, 
if  this  were  enacted,  recognized  entity  separation. 

Mr.  Gazlano.  Mr.  Harrison,  do  you  read  the  legislation  to  pro- 
hibit or  to  recognize  entity  sepsiration? 

Mr.  Harrison.  I  think  I  know  what  my  line  is  here.  I  think  it 
clearly  contemplates  it,  and  sort  of  in  the  grant  sector — I  am  start- 
ing again  to  taJce  the  example  of  the  universities,  and  I  don't  know 
about  Georgetown.  I  know  that  Virginia  is  already  a  maze  of  enti- 
ties, and  in  part  to  comply  with  the  Internal  Revenue  Code  and 
with  various  Federal  requirements  and  with  various  requirements 
by  the  State  of  Virginia.  It  may  be  that  Virginia  would  not  even 
have  to  generate  any — ^you  know,  we  have  thrown  Occam's  razor 
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away  a  long  time  ago,  I  guess — generate  any  additional  entities.  It 
might  just  be  able  to  use  the  ones  it  already  has. 

But  such  a  thing  is  quite  common  in  this  area.  Yes,  of  course. 

Mr.  Gaziano.  Professor  Cole,  I  would  like,  on  this  line  of  ques- 
tioning, to  clarify  a  possible  distinction  between  the  Supreme 
Court's  reasoning,  recognizing  entity  separation  creation  in  Rust 
and  its  language  in  the  League  of  Women  Voters  case. 

In  the  earlier  case,  it  seems  that  only  one  entity  receives — there 
is  an  underljdng  law  that  only  one  entity  is  allowed  to  broadcast, 
is  that  one  which  has  a  broadcast  license.  So  in  that  particular  sit- 
uation, in  that  situation  only,  it  seems  to  me  that  Congress  might 
have  needed  to  affirmatively  allow  entity  separation,  and  that  is 
what  Justice  Brandeis  was  getting  to  when  he  said,  if  an  entity — 
an  affiliate  could  editorialize,  then  this  would  be  a  permissible  stat- 
ute, whereas  in  the  Rust  case,  under  the  title  X  program — and  this 
is  what  I  would  like  you  to  confirm,  the  later  case — there  was  noth- 
ing in  the  title  X  program  which  expressly  authorized  entities  to 
create  separate  affiliates,  and  yet  the  Supreme  Court  understood 
that  the  title  X  program  allowed  that  and  then  upheld  the  regula- 
tion. 

Is  that  a  possible  way  to  harmonize  those  cases? 

Mr.  Cole.  No,  it  isn't,  unfortunately. 

There  was  nothing  that  prohibited  entity  separation  in  the  Com- 
munications Act,  and  in  Rust  the  title  X  regulations  specifically  ac- 
knowledged the  possibility  of  separation  and  specifically  stated  that 
the  restrictions  only  applied  to  the  federally  funded  project. 

This  bill,  first  of  all,  does  not  allow  entity  separation  on  its  face. 
That  is  one  problem.  The  second  problem  is,  if  you  had  entity  sepa- 
ration, the  entire  purpose  of  the  bill  would  be  undermined. 

Take  the  second  clause  in  the  bill,  the  clause  that  says  that  any 
entity  that  has  spent  more  than  5  percent  of  its  private  expendi- 
tures on  political  advocacy  is  ineligible  to  apply  for  a  Federal  grant. 
Well,  if  all  that  entities  have  to  do  is  create  a  separate  Federal 
grant  affihate  and  apply  with  the  Federal  grant  affiliate,  then  that 
provision  is  totally  meaningless  because  it  will  not  apply  to  any  en- 
tity. So  it  is  a  totally  meaningless  provision. 

Similarly,  the  provisions  that  restrict  the  spending  of  totally  pri- 
vate moneys  outside  the  scope  of  the  Federal  progr£im,  those  would 
have  no  meaning  whatsoever  if  there  was  the  possibility  of  entity 
separation. 

The  third  problem  is  that  the  point  of  entity  separation — the  rea- 
son entity  separation  was  critical  in  the  Regan  v.  Taxation  Without 
Representation  case  was  because  it  allowed  the  entity  who  received 
the  subsidy  for  501(c)(3)  purposes  to  engage  in  unlimited  501(c)(4) 
lobbying,  so  that  the  purpose  of  the  sepsirate  entity  proposal  was 
to  restrict  only  the  federally  subsidized  activity  and  not  to  restrict 
nonfederally  subsidized  activity,  and  the  Court  has  suggested  that 
where  entity  separation  requirements  are  more  burdensome  than 
that,  where  they  impose  an  undue  burden  on  the  entity  which  is 
receiving  the  grant,  it  is  an  unconstitutional  condition. 

Look  at  what  this  bill  would  do.  Under  this  bill,  if  I  am  an  entity 
that  spends  20  percent  of  my  private  expenditures  on  political  ad- 
vocacy and  I  apply  for  a  grant  and  I  create  a  separate  Federal  affil- 
iate in  order  to  apply  for  that  grant,  and  Congress  says,  OK,  you 
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can  get  that  grant  because  it  is  a  separate  affiliate,  and  it  has 
never  spent  any  money  because  it  is  just  created,  and  therefore 
there  is  no  problem  with  the  section  2  which  has  been  read  out  of 
the  statute,  so  I  get  the  money  from  my  Federal  affiliate. 

My  Federal  affiliate  can't  disburse  any  funds  to  me  at  all,  cannot 
have  any — essentially  cannot  engage  in  any  business  transactions 
with  me  under  the  provisions  with  respect  to  barring 

Mr.  Gaziano.  But  you  can  disburse  funds  to  them  and  share 
equipment  with  them,  can  you  not? 

Mr.  Cole.  Yes,  I  could. 

Mr.  Gaziano.  So  you  can  share  funds.  You  can  share  office  space. 
You  can  use  the  same  building.  You  can  have  the  same  board  of 
directors. 

Mr.  Cole.  I  think  there  would  be  serious  problems  for  the  follow- 
ing reason.  That  entity  cannot  disburse  any — let's  say  I'm  an  exist- 
ing entity.  I  create  a  Federal  affiliate.  It's  in  room  three  of  a  four- 
room  office.  Room  three  is  going  to  pay  its  share  of  the  rent.  Room 
three  is  going  to  pay  its  share  of  the  telephone  bill.  Room  three  is 
going  to — and  it's  going  to  make  sure  that  the  problems  that  Pro- 
fessor Harrison  was  suggesting  were  not  problems.  Room  three  is 
going  to  pay  its  share  of  the  cop3dng,  all  of  that.  That  can't  be  done, 
because  room  three  can't  disburse  any  funds  to  me. 

Mr.  Gaziano.  But  the  political  entity  can  disburse  funds  to  you. 

Mr.  Cole.  Right,  but  the  Federal  grantee  cannot  disburse  any 
funds  to  me,  so  the  Federal  grantee's  first  amendment  rights  are 
directly  restricted. 

Mr.  Gaziano.  I  have  a  foUowup  to  Professor  Harrison,  two  ques- 
tions that  Professor  Cole's  comments  come  to  mind. 

First  of  all,  has  the  Supreme  Court  ever  required  a  clear  state- 
ment that  entities'  separation  is  allowed?  Is  that  the  way  you  read 
the  League  of  Women  Voters  case  and  Rust? 

And,  second,  I'd  like  you  to  comment  on  the  undue  burden  point. 
It  was  Professor  Cole's  testimony  to  the  chairman  that  the  affiliate 
must  be  totally  unrestricted  in  its  ability  to  engage  in  pohtical  ac- 
tivity for  that  to  survive  constitutional  scrutiny.  I  wonder  if  you 
agree  with  that  statement. 

Mr.  Harrison.  On  the  first  point,  no,  I  know  of  no  principle  that 
requires  a  clear  statement. 

I  think  one  of  the  things  that  was  going  on  in  League  of  Women 
Voters  is  that  at  a  late  stage  in  the  litigation,  after  Regan  v.  Tax- 
ation With  Representation  came  down,  the  Government  added — it 
had  a  variety  of  arguments  based  on  the  unique  nature  of  broad- 
casting. Red  Lion  and  so  forth.  The  Government  added  its  Taxation 
With  Representation  argument,  and  the  Court  disposes  of  that  ar- 
gument at  the  end  of  the  opinion. 

I  think — and  I  don't  want  to  read  the  case  too  strongly,  because 
it's  authority  for  a  number  of  propositions,  but  I  think  a  part  of 
what  is  going  on  in  the  Court's  description  of — you  know,  there  is 
no  provision  to  have  an  affiliate  that  engages  in  broadcasting.  I 
think  one  of  the  things  that  the  Court  is  doing  is  sajdng  this  isn't 
a  requirement  of  entity  separation.  It's  not — it's  not  really — ^very 
little  Federal  money  was  involved  there. 

It's  not  aimed  at  making  sure  that  the  Federal  moneys  doesn't 
go  where  Congress  doesn't  want  it  to  go.  It's  aimed  at  limiting 


387 

what  they  do  with  their  own  funds.  And  as  I  say,  this  is  my  theory 
of  this  area.  I  think  that  is  not  the  only  inquiry  but  a  fundamental 
inquiry:  What  is  the  purpose?  What  is  Congress  getting  at? 

The  arrangement  under  the  Communications  Act  indicated  that 
what  Congress  was  getting  at  was  controlling  what  was  done  with 
their  own  funds  and  not — that  was  an  indicator.  The  fact  that 
there  was  no  provision  for  an  affiliate  to  editorialize  was  an  indica- 
tor, I  think.  As  I  say,  this  is  part  of  what's  going  on  of  what  Con- 
gress was  trying  to  accomplish. 

On  the  second  question,  this  is  just  to — I've  got  this  idea  and  I 
think  it's  a  good  one — sort  of  by  way  of  the  extent  of  what's  re- 
quired of  financial  separation  of  affiliated  entities — ^you  know,  what 
we're  talking  about  are  affiliated  entities.  They  are  going  to  have 
the  same  management,  the  same  ultimate  constituents,  but  they 
are  not  supposed  to  have  a  financial  representation  or  a  financial 
relationship  going  from  the  grantee  to  the  political  entity.  The 
other  direction  is  fine. 

Once  you  get  done  making  sure  that  they  really  are  not  picking 
on  any  of  the  overhead,  that  they  are  really,  really  complying  with 
subsection  A,  you  may  as  well  put  them  across  the  street.  All  of 
the  advantages  of  joint  management  are  still  there.  The  advan- 
tages of  the  same  constituency  are  still  there.  The  same  people,  ul- 
timately, are  operating  the  two  different  organizations,  but  their  fi- 
nancial relationship  has  to  be  sufficiently  separate,  that  they  can't 
enjoy  certain  economies. 

I  don't  think  that's  objectionable.  I  think  it  flows  from  the  notion 
of  not  having  Federal  funds  subsidize  the  lobb3dng,  the  lobb3ring  op- 
erations, and  I  don't  think  it's  a  shocking  burden. 

Mr.  McIntosh.  Let  me  thank  the  panel.  Let  me  also  state  for  the 
record  that  it's  my  view  that  when  I  start  having  overlapping 
boards  and  personnel,  you  do  have  a  problem  of  entity  separation, 
and  I  appreciate  the  point  being  made. 

Mr.  Harrison.  I  didn't  mean  to  speak  for  the  chairman. 

Mr.  McIntosh.  And  I  still  think  that  we  are  quite  fine.  Because 
you  can  set  up  what  is,  in  fact,  a  separate  entity  and  have  them 
be  the  advocacy  group,  especially  if  it  is  a  membership  organization 
and  from  the  one  that  receives  the  Federal  grant  money. 

I  appreciate  all  of  you  coming  today.  Obviously,  I  don't  think  we 
have  changed  anybody's  mind  on  the  panel;  but  you  have,  in  fact, 
illuminated  the  arguments  for  us  on  the  constitutional  question. 

And  particularly  to  Mr.  Harrison,  who  traveled  from  out  of  town, 
I  appreciate  you  coming  here  and  all  of  you  for  participating. 
Thank  you. 

Let  me  ask  unanimous  consent  that  the  record  be  held  open — 
there  may  be  some  questions  in  writing  that  we  will  refer  to  each 
of  you  in  the  next  10  days. 

Seeing  no  objection,  the  record  will  be  held  open. 

If  we  could  turn  now  to  our  third  and  final  panel,  this  panel  rep- 
resents two  individuals  who  are  engaged  in  charitable  activity. 

Our  first  witness  will  be  Colonel  Williams,  Charles  Williams, 
who  is  the  executive  director  of  Maryland  Homeless  Veterans,  Inc. 
And  Colonel  WilHams  is  retired  from  the  Army.  I  appreciate  you 
coming  here  and  presenting  your  views  with  us  today. 

Before  we  start  let  me,  again,  swear  in  both  of  you. 
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[Witnesses  sworn.] 

Mr.  McIntosh.  Thank  you.  Please  let  the  record  show  that  both 
witnesses  answered  in  the  affirmative. 

Colonel  WilUams,  thank  you  for  coming,  and  please  share  with 
us  your  testimony. 

STATEMENT  OF  COL.  CHARLES  WILLLVMS  (U.S.  ARMY  RET.) 

Colonel  Williams.  Mr.  Chairman,  members  of  the  subcommittee, 
I'm  Chuck  Williams,  U.S.  Army,  30  years,  5  months,  28  days  of  ac- 
tive service.  I'm  a  disabled  veteran.  I  am  also  the  executive  director 
of  the  Maryland  Homeless  Veterans,  Inc. 

Maryland  Homeless  Veterans  is  a  2-year-old  nonprofit  organiza- 
tion dedicated  to  providing  homeless  veterans  and  other  veterans 
in  need  with  a  comprehensive  program  to  help  them  become  vital, 
productive,  taxpaying  citizens  in  the  community. 

Maryland  Homeless  Veterans  operates  a  militarily  structured  fa- 
cility where  homeless  veterans  are  able  to  receive  an  array  of  serv- 
ices. These  services  include  day,  emergency,  and  transitional  hous- 
ing; counseUng  and  housing  placement;  substance  abuse  coiinsel- 
ing;  job  training  placement;  medical,  dental,  and  optical  care. 

Now,  you  might  ask  yourself  what  type  of  veteran  would  be 
homeless  or  what  type  of  veteran  would  be  subject  to  abuse  of  alco- 
hol and  drugs.  But  let  me  tell  you  a  t3T)ical  example  of  the  people 
that  we  have  in  our  shelters. 

We  have  a  young  man  who  before  his  18th  birthday  was  wound- 
ed several  times.  He  was  a  tunnel  rat  in  Vietnam.  He  has  prob- 
lems. He  has  mental  problems,  and  one  of  the  ways  that  he  finds 
solution  to  that  is  in  alcohol. 

We  have  a  young  individual  whose  job,  before  his  18th  birthday, 
was  assembling  body  parts  in  body  bags  that  were  sent  back  to  the 
States,  and  he's  fractured. 

Many  of  these  young  men  we  send  off  to  war  before  they  are  able 
to  vote,  before  they  are  able  to  buy  a  drink;  we  give  them  weapons 
of  mass  destruction  and  tell  them  to  go  defend  our  country.  Some 
of  them  can't  handle  it,  so  they  end  up  on  the  trash  heap  of  hu- 
manity. 

Our  job  is  to  rescue  these  people,  and  it's  our  country's  job  to 
help  us  in  this  effort,  because  these  young  men  have  given  a  full 
measure  of  their  body  and  soul  to  the  defense  of  this  country  while 
many  of  us  who  sit  back  at  home  are  busy  getting  ahead. 

Maryland  Veterans  goes  out,  and  they  rescue  these  people.  Mary- 
land Homeless  Veterans  also  serves  as  an  advocate,  promoting  the 
interests  of  over  1,700  homeless  veterans  in  the  city  of  Baltimore 
and  over  3,700  veterans  in  the  State  of  Maryland. 

It  is  estimated  that  as  many  as  one-third  of  all  homeless  men 
and  women  are  veterans.  As  many  as  250,000  homeless  veterans 
now  roam  our  Nation's  streets.  As  an  advocate,  we  speak  out  for 
the  interests  of  the  homeless  veterans  before  State  legislatures  and 
local  levels.  We  also  participate  in  coalition  with  other  homeless 
services  organizations  in  an  effort  to  increase  public  and  Govern- 
ment support  to  meet  the  needs  of  the  homeless. 

Maryland  Homeless  Veterans  is  very  concerned  about  the  pro- 
posal to  limit  advocacy  by  nonprofits  to  receive  Federal  funds.  The 
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proposal  is  wrong  and  should  be  amended  for  several  reasons.  Here 
are  a  few: 

First,  and  the  greatest  concern,  is  the  impact  of  the  advocacy 
proposal  may  well  be  that  homeless  veterans  in  Maryland  will  be 
silent.  In  that  silence,  homeless  veterans  certainly  will  suffer  more, 
and  those  of  us  who  are  trying  to  help  them  will  be  weakened  in 
our  efforts  to  assist  them. 

Second,  you  must  understand  that  it  is  private  funds  that  sup- 
port our  advocacy  for  veterans  affairs.  Maryland  Homeless  Veter- 
ans is  funded  by  a  combination  of  Federal,  State  and  local  govern- 
ment support  and  by  private  individual,  corporation  foundations' 
contributions. 

We  very  well  understand  that  we  already  are  prohibited  from 
using  Federal  funds  to  underwrite  our  advocacy  activities.  We  are 
scrupulous  in  our  effort  to  comply  with  what  are  already  an  exten- 
sive and  complicated  set  of  Federal  regulations  and  rules.  We  see 
no  legitimate  reason  why  our  receipt  of  Federal  fluids  to  deUver 
service  to  veterans  in  the  State  of  Maryland  should  prevent  us 
from  using  our  privately  raised  funds  to  speak  out  for  these  veter- 
ans. 

Third,  the  advocacy  prohibitions  is  misguided  because  it  ignores 
the  important  contribution  that  Maryland  Homeless  Veterans  and 
other  nonprofits  make  to  the  policy  dialog.  Here  you  can  hear  first 
hand  a  person's  problem  and  can  understand  it.  Each  year  we  send 
busloads  of  our  people  to  the  local  or  the  State  legislature  to  ex- 
plain certain  action  and  to  help  them  imderstand  their  plight. 

I  am  a  relative  newcomer  in  nonprofit  work  because  most  of  my 
service  has  been  in  the  military — 30  years,  5  months.  But  in  that 
short  time — I've  come  to  appreciate  the  important  role  that  non- 
profit plays  both  as  service  providers  and  advocates. 

Maryland  Homeless  Veterans  was,  and  many  other  nonprofits 
are,  established  when  members  of  the  community  come  together  to 
try  to  address  a  community  need.  Often  it  is  the  need  that  other- 
wise wouldn't  get  attention.  Maryland  Homeless  Veterans  and 
other  nonprofits  work  on  the  front  line  in  partnership  with  the  gov- 
ernment in  delivering  responsible  service  that  would  otherwise  be 
the  sole  responsibility  of  the  Grovemment. 

As  part  of  that  partnership,  oftentime  Government  is  providing 
the  funds,  we  are  providing  the  services.  As  partners  with  the  gov- 
ernment in  the  delivery  of  public  program  and  service,  we  have  a 
duty  to  speak  out.  Maryland  Homeless  Veterans  and  other  non- 
profits learn  a  lot  about  conditions  in  our  neighborhoods,  our  cities, 
and  our  States.  We  learn  about  the  problems  and  about  the  solu- 
tions that  work  and  those  that  don't.  Our  advocacy  is  a  natural  and 
appropriate  effort  to  take  what  we  have  learned  and  put  it  to  use 
to  strengthen  our  Nation. 

In  closing,  sir,  I  would  like  to  thank  you  for  the  opportunity  to 
share  our  views  with  the  subcommittee.  Homeless  veterans  are 
likely  to  face  greater  challenges  in  the  years  ahead  as  scarce  re- 
sources strain  an  already  overburdened  service  delivery  system. 

I  urge  you  not  to  tie  our  hands  behind  our  back  and  prevent  us 
from  speaking  out  about  what  we  think  is  a  need  and  is  right.  The 
quality  of  our  democracy  and  of  our  Government  won't  suffer  from 
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too  many  people  speaking  out  for  what  it  believes,  but  it  will  suffer 
if  we  are  silent. 

Thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  Colonel  WilHams. 

[The  prepared  statement  of  Colonel  Williams  follows:] 
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SUBCOMMITTEE  ON  NATIONAL  ECONOMIC  GROWTH,  NATURAL 
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MR.  CHAIRMAN,  MEMBERS  OF  THE  SUBCOMMITTEE,  MY 
NAME  IS  COLONEL  CHARLES  WILLIAMS,  US  ARMY  (RETIRED)  AND 
I  AM  THE  EXECUTIVE  DIRECTOR  OF  MARYLAND  HOMELESS 
VETERANS,  INC. 

MARYLAND  HOMELESS  VETERANS  IS  A  TWO  YEAR  OLD 
NONPROFIT  ORGANIZATION  DEDICATED  TO  PROVIDING 
HOMELESS  VETERANS,  AND  OTHER  VETERANS  IN  NEED,  WITH  A 
COMPREHENSIVE  PROGRAM  TO  HELP  THEM  BECOME  VL«lBLE, 
PRODUCTIVE,  AND  TAX-PAYING  CITIZENS  IN  THE  COMMUNITY. 
MARYLAND  HOMELESS  VETERANS  OPERATES  A  MILITARILY 
STRUCTURED  FACILITY  WHERE  HOMELESS  VETERANS    ARE  ABLE 
TO  RECEIVE  AN  ARRAY  OF  SERVICES,  INCLUDING: 

**DAY,  EMERGENCY  &  TRANSITIONAL  HOUSING 

••COUNSELLING  AND  HOUSING  PLACEMENT 

•♦SUBSTANCE  ABUSE  COUNSELLING 


301  North  High  St. 


Baltimore.  Maryland  2 1 202       (4 1 0)576-9626 
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**JOB  TRAINING  AND  PLACEMENT 
**MEDICAL,  DENTAL  &  OPTICAL  SERVICES 

MARYLAND  HOMELESS  VETERANS  ALSO  SERVES  AS  AN  ADVOCATE, 
PROMOTING  THE  INTERESTS  OF  THE  OVER  1,100  HOMELESS  VETERANS  IN  THE 
CITY  OF  BALTIMORE  AND  THE  OVER  3,600  HOMELESS  VETERANS  IN  THE 
STATE  OF  MARYLAND.    IT  IS  ESTIMATED  THAT  AS  MANY  AS  ONE-THIRD  (1/3) 
OF  ALL  HOMELESS  MEN  AND  WOMEN  ARE  VETERANS  --  AS  MANY  AS  250,000 
HOMELESS  VETERANS  NATIONWIDE.    AS  AN  ADVOCATE,  WE  SPEAK  OUT  FOR 
THE  INTERESTS  OF  HOMELESS  VETERANS  BEFORE  THE  STATE  LEGISLATURE 
AND  AT  THE  LOCAL  LEVEL.   WE  ALSO  PARTICIPATE  IN  COALITIONS  WITH 
OTHER  HOMELESS  SERVICE  ORGANIZATIONS  IN  AN  EFFORT  TO  INCREASE 
PUBLIC  AND  GOVERNMENT  SUPPORT  TO  MEET  THE  NEEDS  OF  THE  HOMELESS. 

MARYLAND  HOMELESS  VETERANS  IS  VERY  CONCERNED  ABOUT  THE 
PROPOSAL  TO  LDVUT  ADVOCACY  BY  NONPROFITS  WHICH  RECEIVE  FEDERAL 
FUNDS.    THE  PROPOSAL  IS  WRONG  AND  SHOULD  BE  ABANDONED  FOR 
SEVERAL  REASONS. 

FIRST,  AND  OF  GREATEST  CONCERN,  THE  IMPACT  OF  THE  ADVOCACY 
PROPOSAL  MAY  VERY  WELL  BE  THAT  HOMELESS  VETERANS  IN  MARYLAND 
WILL  BE  SILENCED.    IN  THAT  SILENCE  VETERANS  CERTAINLY  WILL  SUFFER 
MORE  AND  THOSE  OF  US  WHO  ARE  TRYING  TO  HELP  THEM  WILL  BE 
WEAKENED  IN  OUR  EFFORTS. 

SECOND,  YOU  SHOULD  UNDERSTAND,  THAT  IT  IS  PRIVATELY  RAISED 
MONEY  THAT  GOES  TO  SUPPORT  OUR  ADVOCACY  FOR  VETERANS. 
MARYLAND  HOMELESS  VETERANS  IS  FUNDED  BY  A  COMBINATION  OF 
FEDERAL,  STATE  AND  LOCAL  GOVERNMENT  SUPPORT  AND  BY  PRIVATE 
INDIVIDUAL,  CORPORATE  AND  FOUNDATION  CONTRIBUTIONS.    WE  VERY 
WELL  UNDERSTAND  THAT  WE  ALREADY  ARE  PROHIBITED  FROM  USING 
FEDERAL  FUNDS  TO  UNDERWRITE  OUR  ADVOCACY  ACTIVITY.    WE  ARE 
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SCRUPULOUS  IN  OUR  EFFORTS  TO  COMPLY  WITH  WHAT  ARE  ALREADY  AN 
EXTENSIVE  AND  COMPLICATED  SET  OF  FEDERAL  AND  STATE  RULES  AND 
REGULATIONS.    WE  SEE  NO  LEGITIMATE  REASON  WHY  OUR  RECEIPT  OF 
FEDERAL  FUNDS  TO  DELIVER  SERVICES  TO  VETERANS  IN  THE  STATE  OF 
MARYLAND  SHOULD  PREVENT  US  FROM  USING  OUR  PRIVATE  FUNDS  TO 
SPEAK  OUT  FOR  THOSE  VETERANS. 

THIRD.  THE  ADVOCACY  PROHmiTION  IS  MISGUIDED  BECAUSE  IT 
IGNORES  THE  IMPORTANT  CONTRIBUTION  THAT  MARYLAND  HOMELESS 
VETERANS,  AND  OTHER  NONPROFITS,  MAKE  TO  THE  POLICY  DIALOGUE.     I 
AM  A  RELATIVE  NEWCOMER  TO  WORK  IN  THE  NONPROFIT  SECTOR,  HAVING 
SPENT  THE  MAJORITY  OF  MY  CAREER  IN  THE  UNITED  STATES  ARMY.    BUT  IN 
THAT  SHORT  TIME  I  HAVE  COME  TO  APPRECIATE  THE  IMPORTANT  ROLE 
NONPROFITS  PLAY  BOTH  AS  SERVICE  PROVIDERS  AND  AS  ADVOCATES. 
MARYLAND  HOMELESS  VETERANS  WAS,  AND  MANY  OTHER  NONPROFITS  ARE, 
ESTABLISHED  WHEN  MEMBERS  OF  A  COMMUNITY  COME  TOGETHER  TO  TRY 
TO  ADDRESS  A  COMMUNITY  NEED.    OFTEN  ITIS  A  NEED  THAT  OTHERWISE 
WOULDN'T  GET  ANY  ATTENTION. 

MARYLAND  HOMELESS  VETERANS,  AND  OTHER  NONPROFITS,  WORK  ON 
THE  FRONT  LINES  IN  PARTNERSHIP  WITH  GOVERNMENT,  DELIVERING 
PROGRAMS  AND  SERVICES  WHICH  WOULD  OTHERWISE  BE  THE 
RESPONSIBILITY  OF  GOVERNMENT.    AS  PART  OF  THAT  PARTNERSHIP,  OFTEN 
TIMES  GOVERNMENT  IS  PROVIDING  FUNDING  FOR  THE  SERVICES. 

AS  PARTNERS  WITH  GOVERNMENT  IN  THE  DELIVERY  OF  PUBLIC 
PROGRAMS  AND  SERVICES,  WE  HAVE  A  DUTY  TO  SPEAK  OUT!    MARYLAND 
HOMELESS  VETERANS  AND  OTHER  NONPROFITS  LEARN  A  LOT  ABOUT 
CONDITIONS  IN  OUR  NEIGHBORHOODS,  OUR  CITIES,  AND  OUR  STATES.    WE 
LEARN  ABOUT  THE  PROBLEMS  AND  ABOUT  THE  SOLUTIONS  THAT  WORK,  AND 
THOSE  THAT  DON'T.    OUR  ADVOCACY  IS  A  NATURAL  AND  APPROPRL\TE 
EFFORT  TO  TAKE  WHAT  WE  LEARN  AND  TO  PUT  IT  TO  USE  TO  STRENGTHEN 
AND  IMPROVE  THE  COMMUNITIES  IN  WHICH  WE  LIVE. 

-3- 
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IN  CLOSING,  1  WOULD  LIKE  TO  THANK  YOU  FOR  THIS  OPPORTUNITY  TO 
SHARE  OUR  VIEWS  WITH  THE  SUBCOMMITTEE.    HOMELESS  VETERANS  ARE 
LIKELY  TO  FACE  GREATER  CHALLENGES  IN  THE  YEARS  AHEAD  AS  SCARCE 
RESOURCES  STRAIN  AN  ALREADY  OVERBURDENED  SERVICE  DELIVERY 
SYSTEM.    I  URGE  YOU  NOT  TO  TIE  OUR  HANDS  BEHIND  OUR  BACK  AND 
PREVENT  US  FROM  SPEAKING  OUT  ABOUT  WHAT  WE  THINK  IS  NEEDED  AND  IS 
RIGHT.    THE  QUALITY  OF  OUR  DEMOCRACY  AND  OF  OUR  GOVERNMENT 
WONT  SUFFER  FROM  TOO  MANY  PEOPLE  SPEAKING  OUT.    IT  WILL  SUFFER  IF 
THE  INTERESTS  OF  OUR  HOMELESS  VETERANS,  AND  OTHER  CHALLENGED 
AND  CHALLENGING  POPULATIONS,  ARE  NOT  HEARD. 

THANK  YOU  AGAIN. 
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Mr.  McIntosh.  Our  next  witness  is  Ms.  Melinda  Sidak,  who  is 
a  colleague  of  mine  from  the  Reagan  administration  and  a  friend. 
I  appreciate  you  coming  here  and  representing  the  views  of  the 
Independent  Women's  Forum  [IWFJ. 

Ms.  Sidak. 

STATEMENT  OF  MELINDA  SIDAK 

Ms.  Sidak.  Thank  you,  Mr.  Chairman.  In  view  of  the  time,  I'll 
just  summarize  my  written  statement. 

My  name  is  Melinda  Sidak,  and  I'm  testifjdng  today  on  behalf  of 
the  Independent  Women's  Forum.  The  IWF  is  a  nonprofit,  non- 
partisan group  of  independent  women  who  believe  in  freedom 
achieved  through  limited  government  and  individual  responsibility. 
We  neither  seek  nor  accept  funding  from  any  governmental  source, 
Federal,  State,  or  local. 

While  in  principle  we  don't  object  to  competitive  government  con- 
tracting to  perform  basic  governmental  services  for  limited  pur- 
poses and  subject  to  appropriate  restrictions,  as  a  philosophical 
matter  we  oppose  large-scale  taxpayer  support  of  nongovernmental 
organizations. 

We  are  particularly  concerned  about  the  funding  of  two  kinds  of 
organizations.  The  first  kind  of  organization  is  public  policy  re- 
search and  educational  organizations  like  IWF.  We  believe  such 
funding  is  mutually  corrupting.  First,  it  compels  citizens  to  support 
the  advancement  of  views  that  they  may  not  agree  with,  that  in- 
deed may  be  antithetical  to  views  that  they  hold,  deeply  held  posi- 
tions. Second,  Government  departments  tend  to  dispense  money  to 
grant  recipients  that  favor  the  Government's  own  view  of  particular 
matters.  These  groups  are  most  likely  to  favor  that  department's 
activities  and  favor  the  expansion  of  Government  in  the  programs 
that  they  service.  These  organizations,  in  turn,  are  unlikely  to  ad- 
vocate views  opposed  by  the  Government  entity  that  is  the  dis- 
penser of  the  grants. 

We  also  believe  that  Congress  should  eliminate  funding  for  pub- 
lic policy  advocacy  and  lobbying  groups.  Again,  compelling  citizens 
to  support  points  of  view  they  disagree  with  is  antithetical  to  first 
amendment  interest  and  concern  about  free  expression.  It  also  re- 
moves money  from  taxpayers  that  they  might  otherwise  choose  to 
spend  on  advocating  points  of  view  with  which  they  do  agree. 

There  are  many  examples  that  were  cited  at  the  first  hearing  on 
this  legislation.  I  will  just  mention  one  of  my  favorite  examples,  the 
American  Bar  Association,  which  received  last  year  almost  $20  mil- 
lion worth  of  grant  funding.  The  ABA,  as  we  all  know,  exists  to  ad- 
vance the  viewpoint  of  lawyers — and  not  all  lawyers.  Many  lawyers 
don't  belong  to  the  ABA.  I  don't  belong  to  the  ABA  because  it  takes 
policy  positions  on  many  controversial  issues  that  I  disagree  with. 
For  taxpayers  to  fund  the  organizations  and  especially  their  lobby- 
ing activities  constitutes  really  a  Government  endorsement  of  those 
activities. 

I'll  close.  There  has  been  a  lot  of  talk  about  the  University  of  Vir- 
ginia today.  I  also  am  a  graduate  of  the  University  of  Virginia,  so 
I  think  it's  appropriate  to  close  with  a  quote  from  Thomas  Jeffer- 
son, who  said  that,  "To  compel  a  man  to  furnish  funds  for  the  prop- 
agation of  ideas  he  disbelieves  and  abhors  is  sinful  and  tyrannical." 
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Thank  you. 

Mr.  McIntosh.  Thank  you  very  much,  Ms.  Sidak.  The  quote  by 
President  Jefferson  is  one  of  the  ones  we  started  these  hearings  out 
with  several  weeks  ago. 

Ms.  Sidak.  I'm  not  surprised. 

Mr.  McIntosh.  Thank  you  for  raising  that. 

[The  prepared  statement  of  Ms.  Sidak  follows:] 
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Before  the 

House  Government  Reform  and  Oversight  CoMMmEE 

Subcommittee  on  National  Economic  Growth, 

National  Resources  and  Regulatory  Affairs 

2  AUGUST  199S 

Testimony  of  Meunda  Sidak 

ON  BEHALF  OF  THE 

Independent  Women's  Forum 

My  name  is  Melinda  Sidak,  and  I  am  testifying  today  on  behalf  of  the 
Independent  Women's  Forum,  of  which  I  am  an  active  member.  The  IWF  is  a 
nonprofit,  nonpartisan  group  of  independent  women  who  believe  in  freedom 
achieved  through  limited  government  and  individual  responsibility.  We 
appreciate  the  opportunity  to  speak  to  this  Subcommittee  today  on  the  subject 
of  federal  funding  of  nongovernmental  organizations. 

The  IWF  believes  that  nongovernmental  organizations  should  not  receive 
tax  funding.  The  IWF  neither  seeks  nor  accepts  funding  from  any  govenunent 
source  -  federal,  state  or  local.  We  pubUsh  a  newsletter  and  a  quarterly 
magazine.  We  have  just  published  a  media  directory  of  women  experts  on  a 
broad  range  of  policy  issues.  IWF  articles  and  optm'ons  are  frequently  published 
by  others,  and  our  representatives  appear  often  on  radio  and  television. 
Everything  we  do  is  done  without  a  single  penny  of  government  money.  Our 
support  comes  from  individuals  and  private  organizations. 

The  primary  reason  that  nongovernmental  organizations  should  not 
receive  federal  funding  is  that  nongovernmental  organizations  are  associations 
of  private  citizens  who  are  motivated  to  join  together  by  their  mutual,  private 
interests.  As  such,  these  organizations  should  be  supported  only  by  those  who 
freely  choose  to  support  them.  Citizens  who  do  not  wish  to  support  private 
organizations  arc  now  compelled  to  do  so  through  the  mechanism  of  taxation. 
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Although  nongovernmental  organizations  may  represent  the  interests  of 
significant  nximbers  of  citizens,  private  organizations  have  no  obligation  to 
represent  or  serve  all  citizens  —  and  no  citizen  should  be  compelled  to  support 
a  private  organization  against  his  will. 

Especially  undesirable  is  Icderal  funding  for  two  particular  kinds  of 
nongovernmental  organizations.  First  are  public  policy  research  and  education 
organizations  like  IWF.  Such  organizations  should  not  receive  federal  funding, 
because  their  views  embody  particular  approaches  to  governance  that  are  not 
likely  to  be  the  views  of  aD  taxpayers.  Not  only  does  government  funding  of 
private  organizations  coerce  citizens  to  support  the  advancement  of  views  they 
may  not  hold;  such  funding  also  influences  the  organizations  to  advance  the 
views  of  the  granting  government  entity.  Since  government  departments  or 
agencies  are  unlikely  to  advocate  their  own  restriction,  privatization  or  closure, 
the  private  organizations  they  select  for  federal  funding  tend  strongly  to  support 
the  expansion  of  government  control  of  the  private  sector.  Thus,  the  federal 
funding  of  some  private  organizations  provides  those  favored  with  an  unfair 
advantage  over  other  private  organizations  which,  like  IWF,  support  limited 
government. 

Federal  funding  should  also  be  eliminated  entirely  for  public  policy 
advocacy  and  lobbying  groups.  Whflc  private  citizens  can  surely  organize 
themselves  to  lobby,  their  purpose  Is  to  advocate  particular  government 
measures,  which,  if  adopted,  becx)rae  the  law  of  the  land.  To  federally  fund 
private  organizations  of  select  groups  of  citizens  is  to  endorse  the  particular 
advocacy  agendas  of  these  groups  -  as  if  they  represent  all  citizens  and  as  if 
their  agendas  were  in  the  public  interest.  The  public  funding  of  advocacy  and 
lobbying  groups  has  all  the  disadvantages  of  the  pubUc  funding  of  policy 
research  and  education  organizations.  It  is  simply  a  worse  case,  since  the 
purpose  of  advocacy  and  lobbying  groups  is  to  directly  influence  legislation. 

To  cite  just  one  example  among  hundreds,  from  the  1993-1994  fiscal 
year,  the  American  Bar  Association  (ABA)  and  the  American  Bar  Association 
Foundation  received  $19.9  miUion  in  federal  funds,  under  the  auspices  of  the 
Department  of  Health  and  Human  Ser.rices  alone.  This  information  is  of  public 
record.  As  an  association  of  lawyers,  and  whether  through  public  education  or 
advoca<7  efforts  or  otherwise,  the  ABA  has  a  natural  interest  in  promoting 
more  —  not  less  -  law.  For  its  members,  activities  will  increase  their 
opportimities  for  employment.  The  ABA  is  also  well  known  for  its  judicial 
selection  advocacy  activities,  designed  to  foster  the  appointment  of  federal 
judges  who  favor  judges'  enactment  of  law  by  decree,  rather  than  the 
Congressional  enactment  of  law  prescribed  by  the  Constitution- 
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As  groups  of  private  dtjzens,  certainly  the  ABA's  supporters  are 
protected  under  the  First  Amendmeiit  and  can  advocate  whatever  polides  and 
legislation  they  determine  to  be  u-ithin  their  interests.  However,  federal  funding 
constitutes  government  endorsement  of  their  organizations'  policy  positions  and 
advocacy  agendas  -  at  least  by  those  government  entities  from  which  they 
receive  funds. 

Citizens  who  are  opposed  to  the  pob'cies,  practices  and  legislation 
promoted  by  federally  funded  organizations  are  coerced  into  indirect  support 
via  taxation.  These  citizens  might  well  prefer  to  have  their  tax  dollars  returned 
to  them  so  that  they  can  use  those  dollars  to  support  organizations  which  hold 
other  views  on  either  some  or  all  issues.  Whatever  one's  position  on  the  merits 
of  the  American  Bar  Association's  views,  or  those  of  its  affiliated  Foundation, 
there  is  no  merit  in  providing  nongovernmental  organizations  a  license  to  steal, 
in  effect,  from  those  who  do  not  support  their  views. 

The  federal  funding  of  nongovernmental  organizations  has  a  chilb'ng 
effect  upon  the  American  tradition  of  voluntarism,  a  hallmark  of  this  country 
since  its  founding.  Since  government  funding  favors  some  groups  over  others  — 
choosing  exactly  which  nongovermnental  organizations  all  citizens  are  compelled 
to  support  -  private  citizens  have  fewer  resources  to  oppose  the  government's 
choices.  They  may  have  less  motivation  as  well.  When  the  U.S.  government  says 
to  taxpayers,  "You  will  support  these  groups  who  hold  these  views,  and  we  will 
force  you  to  do  it,"  one  does  not  exactly  feel  that  the  First  Amendment  to  the 
Constitution  is  being  upheld.  The  quality  and  tenor  of  public  debate  can  only 
be  improved  if  goverrmient  funding  of  private  organizations  is  eliminated 
entirety.  People  who  want  to  educate,  advocate  and  lobby  should  be  free  to  do 
so  —  without  government  funds  or  favoritism. 
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Mr.  McIntosh.  I  have  a  couple  of  questions  for  both  of  the  wit- 
nesses. 

Colonel  Williams,  first  of  all,  let  me  thank  you  for  your  work  in 
trying  to  alleviate  the  plight  of  homeless  veterans.  And  all  of  us 
want  to  support  the  men  and  women  who  have  served  this  country 
in  the  armed  services,  and  I  appreciate  you  dedicating  your  time 
and  efforts  on  behalf  of  their  plight  and  in  terms  of  solving  their 
problems  so  that  they  can  become  full-standing  members  of  our  so- 
ciety and  are  not  subject  to  conditions  that  all  of  us  would  find  in- 
tolerable. I  also  want  to  commend  you  on  your  own  service  to  the 
country  in  the  U.S.  Army. 

Let  me  ask  you,  at  the  beginning  of  the  hearing  today,  I  read 
into  the  record  a  statement  that  we  had  worked  out  with  the  Dis- 
abled Veterans  of  America,  and  they  were  concerned  particularly 
that  services  that  they  provide,  not  advocacy  activity  but  services, 
would  be  defined  as  activities  that  they  would  have  to  give  up  if 
they  received  the  Federal  grants,  and  we  clarified  the  record  that 
that  was  not  the  case.  And  I  was  wondering  if  that  changed  your 
view  at  all  of  this  law  or  whether  it  was  indeed  the  advocacy  activi- 
ties that  were  important  to  you. 

Colonel  Williams.  I  heard  it  for  the  first  time  when  I  came  in. 

Mr.  McIntosh.  It  was  a  news  statement. 

Colonel  Williams.  It  did  change  some  of  my  views.  Yes,  it  did, 

Mr.  McIntosh.  Thank  you.  I  appreciate  that. 

The  other  question  I  was  going  to  ask  you,  approximately  what 
portion  of  the  funds  for  your  organization,  the  Maryland  Homeless 
Veterans,  would  you  estimate  you  use  for  the  advocacy  activities 
and  what  portion  would  you  use  for  services,  maybe  finding  hous- 
ing or  other  direct  services  to  the  veterans? 

Colonel  Williams.  We  have  a  5-year  funding,  and  on  an  average 
we  get  about  $800,000  a  year  for  the  operation  from  HUD.  Over 
the  past  2  years  that  the  program  has  been  in  existence,  we  have 
raised  about  $57,000  through  private  funds;  and  according  to  what 
I  understand  the  advocacy  program  to  be,  over  the  2  years  we  could 
have  only  spent  $2,800  on  such  programs. 

And  a  lot  of  times  our  people  are  called,  especially  in  Annapolis, 
to  testify  or  to  appear  before  committees;  and  we  would  not  like  to 
see  that  happen  because  our  program  is  different  in  that  we  are 
connected  with  five  or  six  VA  medical  centers  who  have  addiction 
programs  by  which  they  funnel  people  in  to  us. 

Our  area  is  structured.  We  meet  the  individual  where  he  is.  If 
he  needs  a  high  school  education,  we  put  him  in  a  GED  program. 
If  he  needs  educational  programs,  we  put  him  in  those  programs. 

For  an  example,  we  opened  our  doors  on  December  7  with  20 
people  we  wanted  to  train  as  cadre.  Now  we  have  a  total  of  about 
90  people  inhouse.  Of  that  90,  26  of  them  are  enrolled  in  some  sort 
of  higher  education  programs.  We  have  two  who  are  physician  as- 
sistants, two  who  are  accountants. 

And  these  people  are  not  training,  sir,  to  work  at  McDonald's, 
which  qualifies  them  to  be  homeless  again.  If  you  look,  as  an  exam- 
ple, at  a  population  of  about  100  veterans,  you  will  find  98  percent 
of  them  have  a  high  school  education,  35  percent  of  them  have 
some  college.  These  people  are  different  from  the  average  homeless 
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people  because  they  are  trainable.  Some  of  them  leave  the  Army 
with  great  skills. 

To  serve  a  population  of  about  100  people,  we  have  1  cook.  We 
draw  the  other  cooks  from  the  population.  We  draw  our  mainte- 
nance people  from  the  population.  We  draw  our  security  people 
from  the  population.  We  draw  our  medical  people  from  the  popu- 
lation because  they  have  the  training. 

So  far  we  have  sent  some  of  the  people  into  permanent  jobs.  For 
an  example,  Health  and  Human  Services  hired  two  of  our  people 
at  the  GS-7  level.  The  Post  Office  has  hired  one  of  them.  The  VA 
medical  centers  have  hired  some  of  them.  These  people  need  a 
chance,  and  all  we  are  providing  for  them  is  a  hand  up  as  opposed 
to  a  handout  to  get  their  lives  straight  ag£dn. 

Mr.  McIntosh.  So  you  spend  the  bulk  of  your  efforts  on  main- 
taining that  facility  and  providing  services. 

It  sounds  like  you  also  encourage  people  to  help  themselves  in 
terms  of  working  at  the  facility. 

Colonel  Williams.  Oh,  yes.  That's  a  part  of  it. 

It's  a  regimented  service.  They  have  a  time  to  get  up.  They  are 
assigned  duties  just  as  if  they  were  in  the  military.  Those  people 
who  are  not  quite  ready  for  this  type  of  regimen  are  excused  or  put 
in  other  programs.  The  people  that  stay  there  are  the  people  who 
want  to  improve  themselves. 

We  have  united  many  of  these  people  with  their  families. 

I  would  invite  anyone  to  come  and  look  at  the  program.  We  have 
over  98  square  feet  of  living  space.  We  have  job-finding  systems. 
We  have  benefits  counseling.  The  VA  medical  center  sends  over  all 
sorts  of  people  who  help  us  to  make  these  people  well.  So  under 
one  roof  we  provide  a  comprehensive  recovery  program  for  these 
people,  and  it  is  working. 

Mr.  McIntosh.  Well,  Colonel  Williams,  my  staff  likes  to  keep  my 
spare  time  in  Indiana,  but  I  will  take  you  up  sometime  and  come 
out  and  visit  your  facility  when  I'm  working  here,  because  it 
sounds  like  you  are  doing  a  great  job. 

Let  me  point  out  one  thing  in  the  statute,  just  to  alleviate  fears 
that  you  might  have  and,  really,  a  lot  of  other  charitable  organiza- 
tions hke  yourself  that  concentrate  primarily  on  delivering  services 
and  are  advocates,  kind  of  incidentally  or  not  the  primary  focus. 
And  that  is  we  tried  to  carve  out  a  saie  harbor,  if  you  will,  or  an 
ability  for  groups  to  give  their  expertise  in  the  political  process. 

One,  testifying  about  information  that  you  know  of  at  local  coun- 
cil hearings  or  even  before  Federal  officials,  isn't  deemed  to  be  ad- 
vocacy activity.  It  is  more  giving  information.  But,  2,  we  said  up 
to  5  percent  of  the  funds  that  the  entity  spends  could  be  used  on 
good  old-fashioned  lobbying.  And  that,  for  a  lot  of  organizations, 
was  enough  of  a  safe  harbor  that  they  felt  comfortable  with  the  re- 
strictions. Because  their  real  goal — and  that's  my  purpose  in  this 
bill  is  to  ask  people  to  ask  themselves:  What  is  my  real  goal?  Is 
it  to  be  a  social  services  group  that  helps  people  or  is  it  to  be  more 
of  an  advocacy  group?  And  then  if  they  choose  the  latter,  to  ask 
them  not  to  receive  the  Federal  funding. 

But  it  sounds  to  me  like  you  woiild  fall  under  the  5-percent 
threshold  with  yoiu*  organization  and  not  have  a  problem  with  this 
with  us  on  that. 
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Colonel  Williams.  Because  we  are  new  and  a  lot  of  donor  cor- 
porations require  2,  3  years'  worth  of  financial  statements  and  an- 
nual reports,  we  are  not  there  yet.  Our  funds  that  we  raise  are  ba- 
sically, through  the  veterans  organizations,  and  right  now  they  are 
meager.  We  are  just  beginning  to  ramp  up  with  the  bigger  organi- 
zations like  DAV,  American  Legion.  One  day  we'll  be  there,  but 
we're  not  there  yet,  sir. 

Mr.  McIntosh.  Let  me  take  you  up  on  your  offer  to  come  out 
sometime,  because  I  would  like  to  see  your  facility.  It  sounds  like 
the  type  of  thing  that  I  personally  want  to  encourage  people  in  the 
private  sector  to  engage  in. 

Colonel  Williams.  Yes.  And  I  might  answer  that  the  private  sec- 
tor is  helping  us  tremendously. 

For  an  example,  I've  got  a  quarter  of  a  million  dollar  kitchen  in 
which  we  have  only  put  about  $34,000  in  it  because  NationsBank 
has  graciously  bought  our  executive  dining  faciUties,  and  they  have 
given  us  the  equipment. 

And  a  lot  of  our  beds  and  sheets  and  things  that  come  from  the 
Air  Force,  the  Navy  because.  No.  1,  I've  still  got  friends  back  there; 
and,  No.  2,  as  they  closed  down,  they  find  useful — find  us  as  a  use- 
ful recipient  of  that  equipment. 

Mr.  McI^^^OSH.  Well,  thank  you  again  for  coming. 

Ms.  Sidak,  let  me  ask  you,  you  stated  in  your  statement  that 
your  group  didn't  receive  any  Federal  funds. 

Ms.  Sidak.  That's  correct. 

Mr.  McIntosh.  Is  it,  in  your  experience,  that  oftentimes  groups 
who  choose  not  to  receive  grants  but  are  in  the  educational  area, 
as  I  understand  your  group  is,  have  a  difficult  time  having  their 
voice  heard  because  other  groups  that  might  be  funded  by  different 
agencies  really  have  a  financial  advantage? 

Ms.  Sidak.  Well,  they  have  a  financial  advantage,  but  they  also 
have  something  of  an  insider's  advantage,  and  this  goes  back  to  the 
corrupting  influence  of  Government  money  that  I  mentioned  ear- 
lier. 

If  a  government  agency  has  been  dispensing  grants  and  working 
very  closely  with  a  particular  organization,  when  the  time  comes 
for  reauthorization  of  that  agenc^s  bill,  for  example,  they  are  likely 
to  suggest — the  agency  is  likely  to  suggest  that  these  people  testify 
to  let  them  have  information  about  what's  going  on  and  that — we're 
excluded.  We  would  be  people  who  would  be  excluded  fi"om  that 
sort  of  process. 

Mr.  McIntosh.  So  they  wouldn't  encourage  that  you  speak  up 
about  those  issues  because  they  don't  have  any  leverage. 

Ms.  Sidak.  We  wouldn't  have  the  same  access,  the  same  insider 
information.  The  agency  probably  would  have  a  contrary  interest  in 
bringing  groups  such  as  ourselves  to  the  attention  of  a  congres- 
sional committee,  for  example.  We  also  lack  the  financial  resources. 
We're  spread  pretty  thin  as  it  is. 

Mr.  McIntosh.  What  is  your  response  to  an  argument  that  peo- 
ple have  made  to  me  that  groups  that  do  receive  these  grants  of- 
tentimes have  greater  expertise  or  somehow  better  knowledge  and 
therefore  are  better  able  to  advocate  the  point  of  view  for  the  bene- 
ficiaries? 
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Ms.  SiDAK.  Well,  that's  a  tough  question,  because  it's  partly  cor- 
rect. But  it's  all  part  of  the  symbiosis  between  Government  and 
large  swathes  of  the  nonprofit  sector,  and  we  take  a  more  extreme 
position  than  your  very  moderate  measure,  Mr.  Chairman,  in  favor 
of  defunding  a  lot  of  this. 

It's  not  any  disrespect.  In  fact,  it's  great  admiration  for  the  chari- 
table nonprofit  sector  who  perform  social  services. 

Transforming  the  nonprofit  sector  into  what  amounts  to  an  invis- 
ible arm  of  Government  is  corrupting  to  the  spirit  of  voluntarism 
and  charitableness.  Ultimately  it  luidermines  those  organizations 
in  the  entire  nonprofit  sector.  There  is  a  problem  with  having  Gov- 
ernment and  the  private  sector  too  enmeshed  in  one  another. 

Mr.  McIntosh.  One  of  the  witnesses  in  the  hearing  on  Friday, 
in  fact,  gave  a  very  real,  concrete  example  of  this.  It  was  Mrs. 
Huffington.  And  she  and  her  husband  had  donated  his  congres- 
sional salary  for  2  years,  which  is  about  a  quarter  of  a  milHon,  all 
told,  to  a  private  charitable  group  in  their  home  of  Santa  Barbara 
that  was  intended  to  benefit  underprivileged  children. 

And  she  said  during  the  2  years  when  they  were  in  Congress,  it 
operated  pretty  well.  They  got  things  up  and  running.  And  then, 
after  Mr.  Huffington  had  left  office,  the  board  that  they  had  cre- 
ated— and  they  worked  very  hard  to  make  it  a  bipartisan,  nonideo- 
logical  board— decided  that  rather  than  provide  those  kind  of  serv- 
ices for  children,  they  wanted  to  switch  the  purpose  of  the  group 
into  an  advocacy  group,  and  they  were  abandoning,  in  fact,  the  ac- 
tivities that  were  providing  social  services. 

And  this  troubled  Mrs.  Huffington  so  much  that  she  felt  they 
needed  to  disband  the  organization  because  it  had  strayed  from  its 
original  purpose.  And  it  seemed  to  me  a  very  moving  example  of 
how  the  Federal  moneys  and  the  desire  to  participate  in  the  policy 
debate  can  distract  some  very  good  organizations  from  helping  in 
their  communities. 

Ms.  SiDAK.  Well,  and  it  also  suggests  there's  an  opportunity  for 
individuals  who  would  like  to  have  a  platform  for  advocacy  to  try 
to  bootstrap  up  through  starting  some  kind  of  an  organization  of 
this  type,  receiving  Federal  funding  and  then  turning  instead  to 
advocacy.  And,  I  think,  that's  been  a  problem  with  some  groups. 

One  group  that  I'm  sure  you've  heard  about,  and  has  been  fre- 
quently discussed  in  the  press,  is  the  National  Council  of  Senior 
Citizens.  It  would  not  exist  but  for  Federal  grants.  They  are  receiv- 
ing something  like  96  percent  of  their  funding  through  Federal 
grants,  and  yet  they  are  engaged  in  very  open  political  partisan- 
ship, endorsing  candidates  for  office  and  so  forth,  and  that  is  of 
concern. 

Mr.  McIntosh.  I  thank  both  of  you  for  participating  in  today's 
hearing. 

Aggdn,  I  would  ask  unanimous  consent  that  the  record  be  kept 
open  for  10  days  if  there  are  additional  questions  fi-om  other  Mem- 
bers who  weren't  able  to  stay  for  the  whole  hearing. 

I  do  appreciate  you  both  coming,  particularly  Colonel  Williams 
traveling  from  out  of  town  to  be  here.  Thank  you. 

This  subcommittee  is  adjourned. 

[Whereupon,  at  5:04  p.m.,  the  subcommittee  was  adjourned.] 
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